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The present article is concerned with the following two ques- 
tions: (1) Extent of the power granted by the Air Commerce 
Act of 1926 to the Secretary of Commerce to regulate air com- 
merce, particularly to require a certificate as a condition precedent 
to the operation of air carriers, and (2) If this grant of power 
was sufficient, whether or not it constituted an exclusive occupa- 
tion of the field by Congress to the extent that attempted certificates 
or regulation by State officials, either as to interstate carriers, or 
as to intrastate operation of interstate carriers would be void. 













(1) Extent of power of Secretary to require Certificate 





Section 3, Regulatory Powers, provides: 





The Secretary of Commerce shall by regulation— 

(a) Provide for registration of aircraft, with a prohibition against 
registration of foreign aircraft. 

(b) Provide for rating of aircraft as to airworthiness. 

(c) Provide for periodic examination and rating of airmen. 

(d) Provide for examination and rating of air navigation facili- 
ties. 

(e) Establish air traffic rules for navigation and as to safe alti- 
tudes of flight. 

(f) Provide for issuance and expiration, and for suspension and 
revocation, of registration, aircraft, and airman certificates, and 
such other certificates as the Secretary of Commerce deems 
necessary in administering the functions vested in him under the 
Act. 

*Of the District of Columbia Bar. Member, American Bar Association 


Committee on Aeronautical Law. 
1. Italics ours. 
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Any study of the foregoing six regulatory features must lead 
to the inevitable conclusion that Congress intended only to place 
safeguards to protect the public in its use of this new transporta- 
tion. Certainly, the air commerce as such is not regulated, nor are 
the carriers themselves restricted as corporations, And noticeable 
by their absence are those severe and technical restrictions so 
prevalent in the Interstate Commerce Act, the Boiler Inspection 
Act and other similar legislation—the latter, of course, being en- 
acted for industries and a mode of transportation already strong 
and powerful—having an existence of more than one hundred years. 
In considering the simple regulatory features of the Air Commerce 
Act every indication points to an intent by Congress to place no re- 
strictions around this transportation in order to insure its maximum 
freedom of development during a formative period, and in the 
meantime, to protect and to safeguard the public in a utilization 
thereof. Beyond such regulation, the Act is impressive by a notice- 
able failure to provide further restrictions. 

Section 3, paragraph (f), providing for the issuance of “such 
other certificates as the Secretary of Commerce deems necessary in 
administering the functions vested in him under this Act,” is the 
only provision to which authority for the so-called certificates to 
establish a line may be traced. 

But this provision is certainly not a legislative mandate. The 
plain intent of Congress is shown to provide authority if, as, and 
when, and not until the Secretary deems it necessary to enlarge 
the number of certificates in order to carry out the provisions of 
the Act. And since the purpose of the Act is primarily to promote 
the public safety, the issuance of the certificate to operate a pas- 
senger air service route, must bear a direct relationship to public 
safety—the principal object of the Act. The power to regulate 
within the scope of the purpose of the Act is a broad one. 

The Daniel Ball? decision that the highways and instruments 
of interstate commerce are embraced within the federal commercial 
power, as well as the commerce itself, has been extended to trans- 
portation by artificial highways (locks and dams for slack water 
navigation )*; and applying regulation, not to transportation, but to 
communication by telegraph, a significant case is Pensacola Tele- 
graph Co, v. Western Union Telegraph Co.,* decided in 1878, in 

2. 10 Wall. 557, 77 U. S. 566; 19 L. Ed. 999 (1870). 
3. See Monongahela Navigation Co. v. United States, 148 U. S. 312; 


37 L. Ed. 463 (1893). 
4. 96 U.S. 1; 6 Otto 1; 24 L. Ed. 708 (1878). 
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which the power of Congress, under the commerce clause, to estab- 
lish and regulate communiciation by telegraph is sustained, The 
point of interest, from the standpoint of the present discussion, is 
the following statement in the opinion: 


“Both commerce and the postal service are placed within the power of 
Congress, because, being national in their operation, they should be under 
the protecting care of the National Government. 


“The powers thus granted are not confined to the instrumentalities of 
commerce, or the postal service known or in use when the Constitution was 
adopted, but they keep pace with the progress of the country, and adapt 
themselves to the new developments of time and circumstances.”5 


This statement is entirely inconsistent with a narrow interpretation 
of federal commercial power limiting it to certain particular forms 
of regulation for which immediate need of federal authority was 
felt in 1787, and is in accordance with the suggestion that the cir- 
cumstances and events, contemporaneous with the adoption of the 
Constitution, indicate an intention to grant a general power without 
such restriction. 

But the extent of the power granted by the Air Commerce 
Act of 1926 to the Secretary of Commerce to regulate air com- 
merce, is specifically set forth in Section 3 of the statute. As 
heretofore enumerated, these regulatory powers concern measures 
to effect safe air transportation for the public and to eliminate for- 
eign aircraft from competition. Beyond those phases of operation 
affecting safety, the Act is silent, There is no authority for a 
regulatory commission or body to regulate beyond the expressed 
provisions of statute. The federal rule is enunciated with regard 
to the scope of the power of the Interstate Commerce Commission. 
That body has no right to control any enterprise not expressly, and 
constitutionally, placed under its administration by statute. And in 
controlling such designated callings its regulation must be strictly 
in accordance with the provisions of the statute. In American 
Sugar Refining Co. v. Delaware, L. & W. R. R.,° in construing 
the Interstate Act, it was stated that: 

“Acts of the Commission, in the exercise of its administrative func- 
tions, must, in order to be effective, strictly conform to those provisions 


and requirements of the Act by which its authority is prescribed and 
defined.” 


This same principle is followed in a later case construing a regula- 





5. Italics ours. 


6. 207 Fed. 733, C. C. A. 3d Cir. (1913). 
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tion promulgated by the Interstate Commerce Commission, W. A. 
Hover & Co. v. Denver & R. G. W. R. Co." 


“Executive and administrative departments of the government are re- 
quired to keep within the limits of the power granted them by Congress.” 


An executive department, the Secretary of the Treasury and 
the Board of General Appraisers were prevented from enlarging 
the powers given by the Tea Inspection Act of March 2, 1897, 
in a case involving commerce, inspection laws and administration 
of the statute. In Waite v. Macy,’ Mr. Justice Holmes, speaking 
for the court, stated: 


“The Secretary and the board must keep within the statute which 
goes to their jurisdiction.’””® 


It is apparent therefore from the form of the delegation of 
discretionary power to issue “other certificates”, that the Secretary 
of Commerce has been given the power to issue certificates to 
operate. But he must first “deem it to be necessary”, and justify 
his decision, and his action in granting or refusing such certificates, 
within the purposes of the Act—to wit, promotion of Public Safety. 


(2) Whether the present Certificates issued by the Secretary of 
Commerce exclude State action 


Finding, as we have above, that the Secretary of Commerce 
may, if he deems necessary, issue certificates to operate, it is neces- 
sary, in order to determine whether states are excluded from also 
issuing certificates to operate, to consider whether the Federal 
Government has fully occupied the field opened up by Congress. 

The practice of the courts in statutory construction, of closely 
adhering to long established regulations of administrative depart- 
ments, and not departing therefrom except upon showing of most 
cogent reasons, is well established.?° 

The Air Commerce Act provides for the registration and issu- 
ance of certificates to airmen and aircraft as a condition precedent 
to interstate operation. In the normal course of administration 
this would necessitate a formal application and a formal certificate 
—hboth provided by the issuing authority. At the present time. 

7. 17 F. (2d) 881, C. C. A. 8th Cir. (1927). 

8. 246 U. S. 606; 62 L. Ed. 892 (1918). 

9. ‘- case of Merritt v. Welsh, 104 U. S. 694; 26 L. Ed. 896 (1882) 
won 10." Robertson v. Downing, 127 U. S. 607; 32 L. Ed. 269 (1888) and 


Robinson v. Lundrigan, 227 U. S. 173; 57 L. Ed. 468 (1913). 
11. Sec. 11—(2) and (3). 
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the Department of Commerce does not provide anything of a 
formal character. The practice is the same in case of the cer- 
tificates or letters of authority for a corporation or individual to 
operate a passenger route. The application therefor to the Secre- 
tary of Commerce consists only of a list of printed interrogatories.” 
This interrogatory may be answered and filed in letter form, or in 
list form with a letter attached. The whole procedure is purely 
informal. 

Neither is the certificate which the Secretary of Commerce 
finally issues as authority for operation formal or final in any re- 
spect. In lieu of the usual license or certificate of public con- 
venience, a form letter on the letterhead of the Department of 
Commerce, Aeronautics Branch, is sent to the applicant.’* This 
whole procedure of the Secretary of Commerce—the application 
with his subsequent letter—constitutes a very timid entry into the 
powers conferred in the Act allowing him to issue such other cer- 
tificates as he deems necessary. This letter of authority for op- 
eration provides on its face that the authority is only granted: 
“subject to any state or other local requirement’, and also states: 
“you are authorized to conduct the service as stated herein * * * 
until such time as authority granted hereby is withdrawn or a 
Certificate of Authority is issued in your behalf.” Apparently the 
opinion of the Secretary of Commerce is that air commerce is 
still in such a formative stage that he deems it unnecessary to 
issue any formal certificate. 

Certainly the provisions in his letter of authority that the 
right to operate is only given subject to state or local requirements, 
is a warning to the recipient that he must first comply with all 
state and local provisions. The Secretary of Commerce cannot be 
deemed to have fully occupied the field the Commerce Act allows 
him to occupy when the authority he grants is itself made subject 
to state regulation. Undoubtedly the Secretary of Commerce might 
make his occupation of the field of issuance of certificates to op- 
erate cover all the safety field. But it seems clear that he has not 
as yet deemed it necessary to do so. 

Having reached the conclusion, as above, that the Secretary 
of Commerce, acting under the authority delegated by Congress, 
has not fully occupied the field of issuing certificates to operate, it 





12. See Editor’s Note at the conclusion of this article, and see page 253 
of this issue. 

13. See Editor’s Note at the conclusion of this article, and see page 233, 
footnote 12, of this issue. 
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follows that the states may at least occupy that portion of the field 
which the Federal Government has left untouched. 

Railroads must obey state laws or orders prescribing the fre- 
quency and character of intrastate passenger service, interstate 
passenger trains may be required to stop at intrastate points to pro- 
vide service to other intrastate points; the use of existing tracks 
and equipment may be regulated to provide intrastate freight serv- 
ice; the states may authorize or require construction or continued 
operation of spur, industrial, team, switching or other side tracks, 
even for the purpose of interstate transportation, and states may 
even order construction of minor station facilities, 

Although Congress has assumed exclusive control of safety de- 
vices on locomotives and cars, installation of automatic train con- 
trol, hours of service of employees, and transportation of explo- 
sives, yet other forms of safety regulation may be prescribed by the 
states. States can require protection or elimination of grade-cross- 
ings. Other permissible forms of state safety regulation are full- 
crew laws, laws regulating hours of service of employees not en- 
gaged in the movement of interstate trains. 

In the maze of the various and numerous functions over which 
the federal and state governments exercise powers which overlap, 
the question of determining the need for uniformity on behalf of 
the public is of importance. In the air field there has developed 
need for uniformity. Congress must be the one to decide as a 
matter of legislative policy the extent to which it will assert its con- 
stitutional supremacy over state action. Where Congress has de- 
clared the necessity of uniform regulation by enacting such a law 
the judgment and discretion of Congress is accepted by the Supreme 
Court. 

The necessity of uniform regulation is not questioned by the 
court. Congress has comprehensive power to regulate interstate 
commerce, which power is assumed to embrace the right to declare 
that a particular subject of such commerce shall receive a uniform 
system or rule of regulation. The Air Commerce Act of 1926, in 
its express terms, falls very far short of accomplishing this result. 
In it Congress has asserted some of its constitutional supremacy 
in the field of safety. But as to certificates to carry passengers 
Congress is silent leaving that field to the Secretary of Commerce 
to legislate by regulation if he deems best. And in that field the 
Secretary has not yet acted. That falls short of the doctrine laid 
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down in Southern Railway v. Railroad Commission of Indiana," 
where the Court observed: 


“The exclusive effect of the Safety Appliance Act did not relate merely 
to details of the statute and the penalties it imposed, but extended to the 
whole subject of equipping cars with appliances intended for the protec- 
tion of employees. The states thereafter could not legislate so as to re- 
quire greater or less or different equipment; nor could they punish by 
imposing greater or less or different penalties. * * * Congress has so 
far occupied the field of legislation relating to the equipment of freight 
cars with safety appliances as to supercede existing and prevent further 
legislation on that subject.”15 


If the Secretary of Commerce had used the powers reposed 
in him by the Air Commerce Act his certificates might be held to 
occupy the field so that state certificates would be void. But the 
law and facts do not bring aviation under the above doctrine even 
in the field of safety certificates—which is the purpose of the Air 
Commerce Act. 


Conclusion 


By way of summary it is submitted that: (1) The extent 
of the power granted by the Air Commerce Act of 1926 to the 
Secretary of Commerce to regulate air commerce extends only to 
safety. He can, as an incident to carrying out the public safety 
purposes of the Act, require a certificate as a condition precedent 
to the operation of air carriers. Congress has delegated to him 
the power to issue regulations going that far if he deems it neces- 
sary to promote safe flying. However, in the absence of the Sec- 
retary of Commerce acting there is no legislative determination 
that such certificates can be required and consequently the Congress 
has not occupied that field. The Secretary of Commerce has not 
yet deemed it necessary to require a certificate as a condition pre- 
cedent to the operation of air carriers. He has taken a few timid 
steps in that direction. The letter he issues is not a certificate. 
He specifically so states when he writes the letter, 

(2) This half way step toward issuance of a certificate in 
view of the absence of definite legislation on the subject cannot 
be deemed to be an “occupation of the field” by Congress or the 
Federal Government. Consequently certificates or regulations by 
State officials either as to interstate carriers or as to intrastate op- 
eration of interstate carriers are not void. The above statement 





14. 236 U. S. 439; 59 L. Ed. 661 (1915). 
15. Pages 446-7. 
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is, Of course, subject to the usual restriction that the activities of 
the State in requiring certificates shall not in any given case con- 
stitute an interference with or a burden upon strictly interstate 
commerce. 


[Eprtor’s Note: Supplementing this article, the author included three 
documentary exhibits, as follows: (1) Extracts from Legislative History 
of the Air Commerce Act of 1926. This has been omitted. (2) Federal 
form and procedure in applying for a Certificate of Authority. This docu- 
ment appears, in connection with another study, at page 253 of this issue. 
(3) Federal form of temporary Letter of Authority, which may be found 
at page 233, footnote 12, of this issue.] 





THE ORGANIZATION AND PROGRAM OF 
THE INTERNATIONAL COMMISSION 
FOR AIR NAVIGATION (C. I. N. A.) 


ALBERT Roper* 


The International Commission for Air Navigation, commonly 
called by its initials the I. C. A. N.,? was instituted by the Inter- 
national Air Convention of 13th October, 1919. This Convention 
was prepared in 1919 by the Aeronautical Commission of the Peace 
Conference. 

A first attempt to effect the international regulation of air 
navigation had been made in 1910 by nineteen European States 
meeting in Paris at an International Air Navigation Conference; a 
draft Convention was discussed, but unanimous agreement on a 
definitive text could not be reached. The idea was taken up anew 
at the opening of the Peace Conference and agreement among the 
ex-allied States was this time complete, because the Governments 
realized that aviation, in which so many improvements had been 
made during the war, was going to develop very rapidly as a means 
of international transport; that a general convention relating to 
the rules for air traffic would be immediately necessary; and that 
such a convention should be prepared without delay in order to lay 
down the principles to serve as the basis for uniform national 
regulations, 

For in this matter unification is indispensable: the marks to 
be borne by aircraft must be of the same nature and distributed 
according to a general plan to permit of the instantaneous identifica- 
tion of aircraft in flight; the requirements as to the airworthiness 
of machines must be fixed by common agreement so as to give to 
the States flown over minimum guarantees with regard to the 
solidity and manoeuvrability of aircraft liable to cause damage on 
the surface; aircraft cannot rapidly cross continents unless the 
verification at each stopping-place of the documents carried is facili- 
tated by the international unification of these documents; interna- 
tional air navigation is possible only on condition that one set of 
rules as to lights and signals and air traffic is universally applied; 
the public will only repose its confidence in the operating crew of 





*Secretary General of the International Commission for Air Naviga- 
tion. Lecturer, Air Law Institute, 1930. 
1. In Europe, known as C. I. N. A 
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public transport aircraft if it knows that the certificates and licenses 
of the personnel wherever issued are issued only after carefully 
defined examinations; finally, pilots cannot easily carry out long 
flights unless the aeronautical maps edited in the different States 
are comparable and bear symbols having everywhere the same 
meaning, and unless the meteorological information indispensable 
for the safety of the flights is not furnished in various languages 
or different codes. 

The Convention relating to the regulation of aerial naviga- 
tion, signed at Paris on the 13th October, 1919, deals, in forty- 
three Articles, with: general principles regulating air navigation; 
nationality of aircraft; certificates of airworthiness; certificates of 
competency; admission of aircraft of contracting States above the 
territories of other contracting States; rules to be observed on 
departure, when under way and on landing; prohibited transport ; 
general arrangments to be made by all the contracting States to 
further the development of international air navigation; possible 
disagreements and their mode of settlement. 

It provides for the creation of the International Commission 
for Air Navigation, Annex “A” to the Convention regulates the 
display of nationality and registration marks on all aircraft; An- 
nex “B”, the certificates of airworthiness; Annex “C”, the log- 
books; Annex “‘D”, the lights and signals and rules for air traffic; 
Annex “FE”, the obtaining of certificates as pilots and navigators; 
Annex “G”, the collection and dissemination of meteorological in- 
formation; and Annex “H”, customs formalities. 

3ecause of the fact that the Convention had been prepared on 
the occasion of the Peace Conference by a Commission composed 
only of representatives of the ex-allied and associated Powers, it 
was criticized immediately on its publication by certain of the Gov- 
ernments which had not been invited to participate in its prepara- 
tion. It was nevertheless universally acknowledged that the Con- 
vention put an end to the long-standing legal disputes as to the 
freedom, total or partial, of the air, inasmuch as the principle 
which governs the whole Convention—that of the “complete and 
exclusive sovereignty over the air space above their territories”— 
adopted by the Governments of all countries, was no longer made 
a subject of discussion. 

The first criticisms were formulated by the Governments of the 
ex-neutral States: Denmark, Spain, Finland, Norway, the Nether- 
lands, Sweden and Switzerland met in December, 1919, at Copen- 
hagen to examine the Convention and declared that they could 
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adhere to the Convention only when it had been amended so as to: 
(1) Recognize to all the contracting States the right to conclude 
special conventions with States not parties to the Convention; (2) 
Grant equal voting rights to all the States represented on the In- 
ternational Commission for Air Navigation, 

These two questions were studied by the International Com- 
mission for Air Navigation as soon as it was instituted in 1922 
and were solved by the adoption of two Protocols dated respectively 
27th October, 1922, and 30th June, 1923, These two Protocols 
gave satisfaction to the above mentioned States but could not enter 
into force, owing to the time necessary to obtain the ratifications 
of the contracting States, until December, 1926. Consequent upon 
these amendments, five of the States which participated in the 
Conferences at Copenhagen: Sweden, Denmark, the Netherlands, 
Norway and Finland have adhered to the Convention. 

From December, 1919, to the end of the year 1928 no new 
criticism of the Convention was officially formulated; on the con- 
trary, its principles were applied in the whole world by all the 
States, signatory and non-signatory, which during that period pre- 
pared their national laws and regulations relating to air navigation. 
The obvious usefulness of the Commission prompted States not 
parties to the Convention to adhere to it.? 

This very encouraging progression did not prevent the con- 
tracting States from sincerely regretting that certain States, mani- 
festly taking an interest in the development of air navigation, had 
not seen their way to join the Convention, but as these latter had 
not made known the reasons for their abstention, it was necessary 
to wait for an occasion to present itself to examine any objections 
they might have to make against the Convention. The occasion 
arose in October, 1928, when Dr. Wegerdt, Ministerial Counsellor 
of the Ministry of Communications of the German Reich, pub- 
lished, with the approval of his Government, an article entitled 
“Germany and the Air Convention of 13th October, 1919”.% 

The question of the revision of the Air Convention of 13th 





2. The following table of ratifications and adhesions since 1922 shows 
this progression: 1922—(1) Belgium, (2) Great Britain, (3) Canada, (4) 
Australia, (5) Union of South Africa, (6) New Zealand, (7) India, (8) 
France, (9) Greece, (10) Japan, (11) Portugal, (12) Kingdom of the Serbs, 
Croats and Slovenes, (13) Siam, (14) Persia, (15) Irish Free State; 1923 
—(16) Italy, (17) Bulgaria, (18) Czechoslovakia; 1924—(19) Roumania, 
(20) Uruguay, (21) Poland; 1926—(22) Chile; 1927—(23) Saar Territory, 
(24) Sweden, (25) Denmark; 1928—(26) Netherlands; 1931—(27) Norway, 
(28) Iraq; 1932—(29) Finland. 

3. See 1 Journat or Arr Law 1 (1930). 
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October, 1919, being thus definitively raised by one of the Govern- 
ments whose adhesion presented the greatest interest, the Inter- 
national Commission for Air Navigation declared that it was pre- 
pared to proceed without delay to the examination of the criticisms 
formulated by the German Government. Adopting furthermore the 
suggestions as to the procedure to be followed which appeared 
among the German propositions contained in the above mentioned 
article, the International Commission for Air Navigation decided 
to hold as soon as possible an Extraordinary Session, to which 
would be invited, side by side with the Governments of the States 
parties to the Air Convention of 13th October, 1919, the German 
Government and the Governments of all the States non parties to 
that Convention. 

The International Commission for Air Navigation thus took 
the initiative of assembling a universal conference for the purpose 
of examining the German proposals of modifications to be made in 
the Convention with a view to facilitating the adhesion of all States 
to this international agreement and ensuring the unity of air naviga- 
tion regulations. The German Government accepted this invitation 
of the International Commission for Air Navigation and sixteen 
other States non-parties to the Convention followed its example.‘ 
Forty-three States, therefore, participated in the discussion and 
among them were, with the exception of the Union of Socialist 
Soviet Republics which had declined the invitation, all the States 
which take a practical interest in the development of air navigation. 

The Conference took place in Paris at the Ministry of Foreign 
Affairs, from 10th to 15th June, 1929. It proceeded to a detailed 
examination, Article by Article, of the Convention of 1919 and of 
the German observations formulated with regard thereto. After 
six days’ discussions, the Conference unanimously adopted final 
resolutions containing a series of suggestions relating to amend- 
ments of the text now in force of the Convention, 

Immediately after the closing of the Conference the Inter- 
national Commission for Air Navigation met to pronounce, in ac- 
cordance with the procedure laid down by the Convention, on the 
conclusions of the Conference. All the propositions contained in 
the final resolutions were favorably considered by the Commission, 
which unanimously adopted a Protocol dated 15th June, 1929, mak- 





4. (1) Germany, (2) United States of America, (3) Austria, (4) 
Brazil, (5) China, (6) Colombia, (7) Cuba, (8) Spain, (9) Esthonia, (10) 
Finland, (11) Haiti, (12) Hungary, (13) Luxemburg, (14) Norway, (15) 
Panama, (16) Switzerland, (17) Venezuela. 
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ing in the Convention all the amendments asked for. This Protocol 
has already been ratified by twenty-two of the twenty-six then con- 
tracting States. It will enter into force as soon as it has been 
ratified by all, and the modifications which will then be made of 
the text now in force will certainly have the effect of bringing in 
to the Convention the greater number of the States interested in the 
development of air traffic. Switzerland and Spain will then very 
soon increase the number of contracting States and Germany, Aus- 
tria and Hungary, although they intend to discuss with the ex-allied 
States various questions concerning the air clauses of the Peace 
Treaties, will doubtless not long defer their adhesion. The Inter- 
national Commission for Air Navigation will then comprise the 
representatives of all the European Governments and will be able 
fully to perform the duties assigned to it by the Convention. 

The Air Convention of 13th October, 1919, entered into force 
on the 11th July, 1922, for fourteen of the signatory States which 
had deposited their ratifications and for Persia which had notified 
its adhesion in 1920. Article 34 of the Convention provided for 
the institution, under the name of the “International Commission 
for Air Navigation”, of a permanent Commission placed under the 
direction of the League of Nations and having the following duties: 


(a) To receive proposals from or to make proposals to any of the 
contracting States for the modification or amendment of the provisions of 
the Convention, and to notify changes adopted; 

(b) To carry out the duties imposed upon it by Article 34 and by 
Articles 9, 13, 14, 15, 16, 27, 28, 36 and 37 of the Convention; 

(c) To amend the provisions of the Annexes A-G; 

(d) To collect and communicate to the contracting States information 
of every kind concerning international air navigation; 

(e) To collect and communicate to the contracting States all informa- 
tion relating to wireless telegraphy, meteorology and medical science which 
may be of interest to air navigation; 

(f) To ensure the publication of maps for air navigation in accord- 
ance with the provisions of Annex F; 

(g) To give its opinion on questions which the States may submit for 


examination. 


This Commission was to be convened as soon as a majority 
of the signatory States had ratified the Convention: this majority 
(14) was attained on the first deposit of ratifications and the Com- 
mission met in Paris on the 11th July, 1922, the date of the entry 
into force of the Convention. It fixed its seat in Paris, decided 
to meet at regular intervals, organized its permanent Secretariat 
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and created for the study of technical questions the following Sub- 
Commissions : 


Operational and Materials Sub-Commission. 
Legal Sub-Commission. 

Wireless Sub-Commission. 

Meteorological Sub-Commission. 

Medical Sub-Commission. 

Maps Sub-Commission. 


The Commission is composed of the Representatives of the 
Governments of the States parties to the Convention. The Sub- 
Commissions are composed of experts designated by these repre- 
sentatives. The I. C. A. N. which at the commencement met every 
four months, and then every half-year, now holds a Session about 
every ten months, The Sub-Commissions meet in the intervals be- 
tween Sessions, 

The method of work is as follows: when a Delegation desires 
that a new item shall be studied by the Commission, it should 
normally present the question seventy-five days before a Session 
with a Note containing a statement of the subject-matter. During 
the course of the Session the Commission may either deal with the 
item forthwith or adjourn its decision or may refer the item for 
study to one or more of the Sub-Commissions, In the latter case, 
a Reporter, chosen for his special competency in the matter, is 
appointed and charged with the preparation of a Report to serve 
as the basis of study in the Sub-Commission. After discussion, a 
Report by the Sub-Commission is prepared. It contains a draft 
Resolution, which is submitted for advice.to the Legal Sub-Com- 
mission if it involves modifications of the texts in force. All the 
Reports of the Sub-Commissions on the items which appear on the 
Agenda of a Session of the Commission are bound in a volume 
and distributed to the Members of the Commission, seventy-five 
days before the opening of the Session. 

The International Commission for Air Navigation has up to 
now held nineteen sessions.’ In accordance with Article 34, para- 
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graph 12, of the Convention, each of the Contracting States sup- 
ports the travelling expenses of its Delegation; but the expenses of 
organization and operation of the Commission and its Secretariat 
are borne by the contracting States, the annual budget being voted 
by the Commission. For the year 1931 this budget amounted to 
970,000 francs and the contribution of each contracting State was 
fixed at 34,000 francs. 

The Secretariat,® which is the only permanent organization of 
the Commission, is directed by the Secretary General, assisted by a 
Secretary. It comprises in addition two draftsmen-translators, a 
draftswoman, five shorthand-typists and five employes or office 
messengers, 

The duties of the I. C. A. N. are explicitly set forth in Article 
34 of the Convention. It has first of all to discuss all proposals 
of modification of the Articles of the Convention, whether they 
originate with one of the contracting States or with the Commission 
itself, and no such modification can be proposed for adoption by 
the contracting States unless it has been approved by at least two- 
thirds of the total possible votes, Consequently, any contracting 
State which desires a modification of one of the Articles of the 
Convention has to present its proposal to the Commission, which 
can moreover itself take the initiative of proposing such amend- 
ments. 

With regard to modifications asked for by a non-contracting 
State or by any person or organization outside the Commission, it 
is clear that they can be considered only if one of the contracting 
States or the International Commission for Air Navigation itself 
puts the matter forward on its own account. With regard to 
amendments to Annexes A to G of the Convention, the powers of 
the Commission are formal; it has the attributes of a parliament 
inasmuch as it can make any modification of the original provisions 
of these Annexes when such modification is approved by the ma- 
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Thirteenth Session) c..6.cc cscs careers Rome, October, 1927. 
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The Twentieth Session will be held in Paris in May, 1932. 

6. The seat of the I. C. A. N. originally fixed in 1922 at 3 rue Francois- 
ler, then in 1923 at 20 avenue Kléber, was transferred on the 15th April, 
1930, to 15 bis rue Georges-Bizet, Paris. 
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jority fixed by Article 34 of the Convention, and the approbation 
of the Governments is not necessary as in the case of amendments 
to the Articles. In fact the Commission at each of its Sessions 
makes a certain number of amendments to these Annexes and its 
decisions enter into force four months after the notification sent by 
the Secretary General to each of the Governments of the contract- 
ing States. 

By the terms of Article 37 of the Convention the Commission 
is also competent to settle disagreements between contracting States 
relating to the technical regulations annexed to the Convention. 
The procedure to be followed was fixed, during the course of the 
Second Session of the International Commission for Air Naviga- 
tion by the adoption of special regulations, 

The I. C. A. N. is therefore at the same time: (1) A Coun- 
cil charged with ensuring the application of the Convention and its 
normal evolution by proposing in due season to the contracting 
States the amendments called for by the development of interna- 
tional air navigation; (2) An international parliament having power 
at all times to adapt the technical regulations to the requirements 
of air traffic; (3) A tribunal settling in first and last instance 
disagreements which may arise between contracting States with 
regard to the technical regulations which it has power to enact; 
(4) An advisory committee giving its opinion on questions which 
the States may submit for examination; and (5) An organization 
for the collection and dissemination of all information a knowledge 
of which is indispensable to airmen. No other international organ- 
ization has been invested with duties so vast. In the performance 
of the three duties first mentioned the I. C. A. N. of course acts 
only in the name of the States parties to the Convention. 

As Advisory Committee there is nothing to prevent it from 
giving opinions to the non-contracting States which may consult it: 
the I. C. A. N. has, for example, in adopting Article 25 of its in- 
terior administration rules, spontaneously placed itself at the dis- 
posal of the Council of the League of Nations to advise the Coun- 
cil on questions which may be referred to it, and the League of 
Nations has on two occasions consulted the I. C. A. N. on prob- 
lems within its competency. 

As an information centre, the I. C. A. N. cannot but be uni- 
versal, for it is impossible to conceive a centralization limited to a 
certain number of States and, as a matter of fact, the I. C. A. N. 
receives information from numerous States non-parties to the Con- 
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vention and distributes its information to all the States, contract- 
ing or non-contracting. 

Charged by various Articles of the Convention [ Arts. 9, 15, 16, 
27, 28, 36 and Annex H, para. 3], with the duty of communicating 
to the contracting States decisions taken by each of them with 
regard to different matters of great importance to airmen, and of 
collecting and communicating [Art. 34 (d) and (e)] information 
of every kind concerning air navigation as well as all information 
relating to wireless telegraphy, meteorology and medical science 
which may be of interest to air navigation, the International Com- 
mission for Air Navigation has organized a service of centraliza- 
tion and distribution of all these decisions, regulations and informa- 
tion. 

Decisions taken by the States parties to the Convention are 
centralized at the Secretariat and notified direct to the Governments 
of all the contracting States. They are also published periodically 
in the Bulletin of Information of the Commission together with 
the regulations and information above mentioned. 

This Bulletin of Information is published weekly in two edi- - 
tions, one in French and the other in English. The general plan 
of this publication, divided into five parts, is as follows: 

I. Conventions. Laws. Regulations. Conventions, agreements or ar- 
rangements relating to air navigation concluded by contracting States with 
non-contracting States in conformity with Article 5 of the Convention. Con- 
ventions between States not parties to the Convention. Special protocols 
in respect of customs, police, posts and other matters of common interest in 
connection with air navigation, as provided for in Article 36 of the Con- 
vention. National laws. National regulations relating to the carriage and 
use of photographic apparatus in air navigation, prohibited transport, the 
construction of machines, the issue of certificates and licenses, rules of the 
air, etc. 

II. Register of aircraft. Registrations and cancellations of registra- 
tions entered on the registers of the various States (communications pro- 
vided for in Article 9 of the Convention). 

III. Lists of Licences issued by the different States (pilots, navigators, 
ground engineers, etc.). 

IV. General Information. Notices issued by contracting or non-con- 
tracting States regarding aerodromes and landing grounds, the state of such 
aerodromes, danger areas, the creation or closing of landing grounds, the 
installation or demolition of air lights or W/T masts, the prices charged 
for fuel, the special rules for landing to be observed at certain military 
aerodromes, etc. 

Wireless, meteorological and medical information. Official information 
of all kinds concerning international air navigation. 

V. Air Traffic Statistics. Statistics officially published by the Govern- 
ments. 
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This weekly Bulletin is sent free of charge to all Governments, 
aeronautical authorities, aerodrome managers and air navigation 
companies in all countries. It can be sent under the same conditions 
to associations, societies or private persons interested in aeronautical 
matters and qualified to receive it. This service of collection and 
dissemination of information should be still further extended in 
the future in order to relieve the States of numerous transmissions, 
difficult researches and expensive translations; it is already manifest 
that these States appreciate the importance of these exchanges and 
contribute more and more to their extension. 


As regards the activity of the Commission in connection with 
the preparation and revision of the technical regulations annexed 
to the Convention, it may be stated that the official aeronautical 
authorities of all the countries which participate in or follow at- 
tentively its labors, highly appreciate the results achieved and ap- 
prove the prudence with which the I. C. A. N. has used the powers 
conferred upon it. 

For edification of those who may not have been aware of 
this activity—silent but sustained—it may be stated that a very 
large number of items—180 approximately—have since July, 1922, 
been submitted to the Commission, the following being among 
the most important: 


Establishment of the standard minimum requirements for the issue 
of the airworthiness certificate with which all aircraft engaging in inter- 
national navigation must be provided. 

Determination of the methods of employing wireless apparatus (Art. 
14) in aircraft. 

Publication of maps for air navigation, which are to be prepared in a 
uniform manner for all countries. 

Unification of the log books and documents on board aircraft, so as to 
simplify the formalities to be complied with in the course of journeys by 
air. 

Rules as to lights and signals and the preparation of a Code for air 
traffic. 

Unification of the models of the certificate of airworthiness, certificate 
of competency and license, so as to permit the ready identification of their 
holders whatever be the language in which the documents have been issued. 

Unification of the symbols and terms used in aeronautical technology, 
which will facilitate international discussions and the translation of studies, 
researches or tests, made or undertaken. 

Exchange among the contracting States of all national legislation docu- 
ments relating to air navigation. 

Medical examinations required for pilots of aircraft. 
Transmission of meteorological information. 
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Organization of emergency medical boxes on board aircraft. 

Night landing lights on aerodromes. 

Adoption, for calculations, of an international standard atmosphere. 

Rules for air traffic. 

Transport prohibited for aircraft. 

Institution of a certificate for navigators and a certificate for meteor- 
ologists. 

Composition of the operating crew of aircraft. 

Collection and dissemination of meteorological information. 

Unification of the characteristics required in respect of materials used 
in aeronautical construction. 

Competency of women for piloting aircraft. 

Investigation of aircraft accidents occurring abroad. 

Use by aircraft of a radio-telegraphic alert signal. 

Compilation, centralization and publication of air traffic statistics. 

Revision of Annex F (Aeronautical maps) to the Convention. 

Revision of Annex H (Customs) to the Convention. 

Carriage of arms and munitions in aircraft. 

Sanitary control of air navigation. 

Signals for aircraft in distress at sea. 


Other questions of equal importance are already submitted 
for the future deliberations of the Commission. Its programme 
is therefore a vast one; it will continue to enlarge and it may be 
considered that the development of international air navigation will 
greatly depend on the activity of the International Commission for 
Air Navigation and the value of its labors. It would however be 
incorrect to suppose that the I. C. A. N., proud of its official 
duties, has isolated itself in its work and ignored the efforts of 
other international organizations concerned with air navigation. 
Such organizations are numerous and of very different kinds. 
Some of them are governmental (League of Nations, Pan-American 
Union, Conference on Private Aerial Law) or simply official be- 
cause approved or set up by certain Governments (Conferences of 
Officials or International Aeronautical Congresses). Others are due 
to private initiative: International Aeronautical Federation, In- 
ternational Air Traffic Association. Others again comprise savants, 
engineers, in particular jurists, who desire to study in common 
aeronautical questions in which they are specially interested. Fin- 
ally, certain organizations whose activities were not originally di- 
rected to such matters, have been led to concern themselves with 
the development of air traffic: International Bureau of the Tele- 
graphic Union, Universal Postal Union, International Meteorolog- 
ical Committee, International Hydrographic Bureau, International 
Office of Public Hygiene, International Chamber of Commerce, etc. 
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The I. C. A. N. has studied the activities of all these organiza- 
tions and has been in collaboration or in close touch with most of 
them. Placed under the direction of the League of Nations, the 
I. C. A. N. has put itself at the disposal of the Council of the 
League and is in direct and regular relationship with the Committee 
for Communications and Transit. In 1930 it entered into relations 
with the Pan-American Union. It follows attentively the work 
of the Conference on Private Aerial Law, the Conferences of 
Officials (Western and Central European group and Mediterranean 
group), the International Radio-electric Conferences, the Inter- 
national Aeronautical Congresses, the International Air Traffic As- 
sociation (I. A. T. A.), the International Hydrographic Bureau, 
the International Office of Public Hygiene and the International 
Chamber of Commerce. The Secretary General of the Commission 
represents it at the Sessions of these organizations and prepares, 
with regard to the conclusions reached, Reports which enable the 
I. C. A. N. to keep posted on these various activities and to take in 
due season such decisions as may be necessary. 

The multiplicity of these international organizations may be a 
matter of surprise, but it will be found on examination that it 
would be difficult to impose simplifications in this domain, and it 
will readily be perceived that what is especially important is to 
maintain above these manifold activities, a governmental organiza- 
tion, sufficiently flexible to keep pace with progress, sufficiently 
powerful to impose its decisions and sufficiently prudent not to 
abuse its powers: It is for the International Commission for Air 
Navigation to discharge this duty, and the manner in which it has 
acted hitherto warrants the statement that it will be able to do this 
to the fullest extent at the time now certainly not far distant when 
all the States really interested in the development of aeronautics 
will be represented on the Commission. 











THE PROPOSED FEDERAL MERCHANT AIR- 
SHIP ACT AND ITS COMPARISON WITH 
THE EXISTING MARYLAND ACT 


Epcar ALLAN PoE, JR.* 


Senator McNary has just introduced into the 72nd Congress, 
a bill identical to the one introduced last year and above referred 
to as the “Merchant Airship Act.” Just what does this Federal 
Act seek to accomplish and what are its provisions? Looking 
upon the Act as a whole, the first impression that one gets is the 
limitation of its scope. Throughout, it applies specifically and only 
to air carriers engaged exclusively in foreign commerce and pur- 
posely excludes all air carriers engaged in interstate commerce. 
It even goes further than this, in that in Sections 1, 2, 19 and 20 
it only uses the word “airship”, although in its numerous other 
sections, the words “airship and other aircraft” are used consist- 
ently. Probably, it was intended that the words “airship and 
other aircraft” should be used consistently throughout, but a literal 
interpretation of the phraseology as actually used, makes the four 
sections above enumerated apply only to the zeppelin or dirigible 
type of airship, excluding aircraft heavier than air. Furthermore, 
the Federal Act appears to purposely cover only aircraft engaged 
in overseas transportation. This is brought out very forcibly by 
the caption to the Bill and also by the fact that practically the 
entire Bill is based on United States Statutes, relative to the mari- 
time law of the United States. In fact, the phraseology is so nearly 
identical to the Harter Act and to other maritime statutes that ex- 
cept for a few small, but exceedingly important, provisions, they 
are the same, to all intents and purposes, 

This, of course, immediately brings this question to the fore— 
namely, can Congress constitutionally legislate on matters relating 
solely to air carriers when such legislation is based on the con- 
stitutional grant of maritime jurisdiction? The grant of jurisdic- 
tion over navigable waters cannot possibly be construed to extend 
to navigation of the air. However, under the interstate and foreign 
commerce clause of the constitution, Congress can undoubtedly 
pass legislation relative to air carriers engaged in interstate and 





*Of the Maryland Bar. Member, American Bar Association Committee 
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foreign commerce. Due to this far-reaching grant of power, the 
substantive part of the Proposed Federal Act would probably stand 
up under a constitutional test, but the Bill goes further than this 
and attempts to define what procedure shall be used. In fact, the 
Bill states that proceedings must be brought “in any United States 
District Court”, presumably without a jury. This seems to me to be 
an attempt on the part of Congress to grant jurisdiction not per- 
missible under the Constitution. An aircraft, while in flight, is 
not within the admiralty or maritime jurisdiction and Congress is, 
therefore, without power to give to the District Courts of the 
United States, as admiralty courts of the first instance, authority 
to hear proceedings for limitation of liability and apportionment 
of damages with regard to causes of action arising during such 
flight, except as hereinafter qualified. However, due to the fact, 
as previously stated, this Bill apparently seeks to limit its applica- 
tion to carriers not only in foreign commerce but in overseas trans- 
portation, this criticism may prove to be more theoretical than 
practical. 

Our immediate interest in the relation between aviation and 
admiralty is in the domain of torts. So, let us suppose an aircraft 
falls into navigable waters and a passenger is injured in the water 
or a passing vessel is damaged. The act or omission which caused 
the aircraft to fall, occurs in the air, but it becomes injuriously 
effective in the water. Now, under such conditions, may not both 
the passenger and vessel owner have recourse to admiralty? Under 
such circumstances, it is well settled in principle, that locality 
being the test of admiralty jurisdiction in tort, it is the locality of 
the person or thing injured and not the locality of the origin of 
the injury that is decisive. Where the injury has its origin on 
navigable waters but is consummated in the air, it is not within 
the admiralty jurisdiction, but, conversely, where the consum- 
mation of the injury happens on navigable waters, it is within the 
admiralty jurisdiction, although it originated in the air. Thus it 
seems reasonably clear that if the occupant of the falling aircraft 
is injured in navigable waters, admiralty alone has jurisdiction of 
the cause of action. This certainly is true if locality is the sole 
test of admiralty jurisdiction and that locality is the sole test has 
been repeatedly reaffirmed by the highest judicial authority of this 
country. The Supreme Court has held that: 

“It is clearly established that the jurisdiction of admiralty over a mari- 


time tort does not depend on the wrong having been committed on board 
vessels, but rather upon its having been committed on navigable waters.” 
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The Federal Bill was apparently written with the idea of aid- 
ing and assisting the contemplated Goodyear-Zeppelin Corporation. 
This company has planned to design and build four large type dirig- 
ibles to be used in a transatlantic service between ports of the 
United States and cities in foreign countries. This fact probably 
explains why the term “airship” was used in four sections of the 
Bill. “Airship” is in air parlance different from “aircraft” and 
refers to an aircraft using gas lighter than air as a means of 
support and having a means of propulsion. Aircraft, on the other 
hand, means any contrivance for navigation of or flight in the air 
and includes aircraft both heavier than air and lighter than air. 
But assuming that the Federal Bill does not contemplate only over- 
seas transportation but that these air carriers, after completing their 
transatlantic flight, attempt to take passengers to, let us say Berlin, 
or, some other inland city; that after crossing the Atlantic safely, 
the dirigible explodes somewhere over Germany and numerous 
passengers are killed or injured; then clearly there would be no 
maritime jurisdiction and the question would then arise as to 
whether or not Congress had the power to provide that the limita- 
tion of liability provisions in the Bill should be brought in “any 
United States District Courts”. The constitution of the United 
States provides under Article VII of the Amendments that: 


“In suits at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury, shall be otherwise re-examined in any Court of the United 
States, than according to the rules of the common law.” 


Clearly, any action for personal injuries or for loss of property 
or merchandise would be a common law action and because this is 
true, the question immediately arises, can Congress pass legislation 
limiting liability when the constitution of the United States ex- 
pressly provides that in common law actions, the verdict of the 
jury is final and conclusive. Here again, this may be an objection 
more theoretical than practical, because in the vast majority of 
severe aircraft accidents, very few passengers are injured. Gen- 
erally, death ensues and, of course, there is no right at common 
law for a pecuniary recovery, based on wrongful death. Conse- 
quently, there being no common law right for an action because of 
wrongful death, Congress would not be contravening the United 
States Constitution by passing the liability provisions of the Fed- 
eral Act, in all cases where passengers were killed rather than in- 
jured, But in instances where personal injuries were received and 
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in all cases where property or merchandise carried by the aircraft 
was lost or injured, Article VII of the Constitution of the United 
States would apply with full force and effect and the legislation 
authorizing limitation of liability in a District Court of the United 
States would be unconstitutional and void, unless saved by the 
theory of a contractual relationship. 

Next, there is the grave and exceedingly important question 
as to why Congress should pass this Bill, temporarily assuming 
that no legal or technical objections existed. The Bill, as already 
stated, does not seek to protect by its limitation of liability pro- 
visions, any company in the United States doing an interstate busi- 
ness, The interstate air carriers of this country have expended 
enormous sums of money and have done a colossal amount of work 
in developing and effecting their network of air routes, which at 
the present time enmesh the United States from border to border 
and from ocean to ocean, In spite of the efficiency of their man- 
agement and their successful efforts to cut costs to a minimum, 
none of them except one company, whose flying routes make it a 
special exception, at the present time can show profits from pas- 
senger traffic alone. Were it not for the air mail contracts, which 
amount to a government subsidy, all of them would show loss. 
The tempo of this country is probably faster than that of any 
other in the world and its distances between points are stupendous. 
Consequently, it is particularly fitting, not only to the psychology 
of the inhabitants but also the geographical set-up of the United 
States itself, that interstate carriers should receive all the help and 
encouragement possible. Accidents, of course, at times are un- 
avoidable and where a number of prominent passengers are killed, 
the cost of settling the claims or paying the verdict, where it is an 
adverse one, are enormous and immediately establish a large defi- 
cit in the company’s operating expenses. Insurance premiums are 
so high that they are almost prohibitive and form a most sub- 
stantial operating cost. This being so, it can readily be seen why 
Congress should initiate and pass iegislation which will assist the 
interstate carriers in this country to operate. If aviation is to 
progress, or even survive, it is necessary that it have some sort 
of Government aid. This aid must come from one of two sources, 
either as a subsidy now disguised in the form of mail contracts or 
else a limitation of liability as expressed in the Federal Act. 

At the present time, the Federal Act limits the liability of the 
owner of any aircraft engaged in foreign commerce for any loss 
or destruction of any property or merchandise shipped on such 
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aircraft, or for any loss or injury caused by collision, or for any 
loss or damage done to such property or merchandise, providea 
such loss is incurred without the privity or knowledge of such 
owner, to the value of the interests of such owner in such aircraft 
and her freight then pending. This limitation of liability as previ- 
ously stated, has been adopted from the admiralty statutes and it 
is fair to assume that should this Act become law and should it be 
held to be constitutional, its application would be interpreted in 
accordance with similar decisions rendered by the admiralty courts. 
These courts have held that the value of the vessels and their 
freight then pending, refers to the value after a collision or strand- 
ing, or other injury, and not to the value before such collision or 
other injury. Generally, in the case of shipping, there is not a total 
loss. Something is generally salvaged and consequently the shipper 
losing goods or merchandise, or having them injured, is not without 
redress, However, in the case of airships and other aircraft, the 
reverse is true. If a zeppelin explodes, or an airplane crashes, 
the value of the wreckage is insignificant and consequently there 
would be little or nothing for the shipper to recover. It would 
seem, therefore, that it would be more equitable for the limitation 
of liability to extend to the value of the aircraft before an acci- 
dent rather than afterwards and appropriate words should be in- 
serted in Section 5 of the Federal Act to cover this. 

Another question arises under this Section 5, namely, whether 
it includes damage caused to persons or property on the ground 
by the fall of an aircraft or objects falling from said aircraft. It 
would seem that Section 5 was sufficiently broad for it specifically 
limits liability by “any loss, damage or injury by collision”, or “for 
any act, matter or thing, loss, damage, or forfeiture done, etc.” 
Certainly, there is nothing in this Section which limits collision to a 
collision in the air and when an aircraft comes in contact with 
mother earth, surely a collision exists, both legally and actually. 

The whole purpose of the Federal Act is to limit the liability 
of the aircraft owner and consequently, a broad interpretation of 
this section would be in keeping with the fundamental object of the 
entire bill, Here again, the question arises—would such limitation 
as to parties other than passengers and shippers be legal? The 
present State laws in the majority of the States unfortunately make 
“the owner of every aircraft which is operated over the lands or 
waters of this State, absolutely liable for injury to persons or prop- 
erty on the lands or waters beneath caused by the ascent, descent 
or flight of the aircraft, or the dropping or falling of any objects 
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therefrom, whether such owner was negligent or not, unless the 
injury is caused in whole or in part by the negligence of the person 
injured, or of the owner or bailee of the property injured.” Thus, 
it is readily seen that the owner as such is absolutely liable for 
injuries to persons and for injuries to property on the lands or 
waters beneath, and that such liability exists, whether such owner 
was negligent or not. This law is obviously most unfair, in that 
it makes the owner as such of any aircraft absolutely liable, re- 
gardless of the conditions existing which caused the accident. A 
few cases will suffice to explain this. 

Let us suppose that an airplane, properly inspected, equipped 
and operated, has a collision with another plane, due to the neg- 
ligent operation of the latter. As a result of the collision, the first 
plane falls upon a house, demolishes it and kills some of the in- 
mates. Suit is then brought against the owner of the plane doing 
this damage, and all the testimony conclusively shows that the 
plane doing the injury was without fault. Yet, nevertheless, under 
the above quoted statute, the defendant owner would be liable. 


The same thing would apply should a lightning bolt or any 
other act of God, which could in no way be anticipated, cause the 
plane to fall upon the house mentioned. Even if the owner of a 
plane kept it under lock and key in his private hangar and thieves 
broke into this hangar and stole the plane, causing the injury al- 
ready alluded to, due to negligent operation, the owner would still 
be liable, even if the thief made a full confession and admitted 
entire responsibility. 

Let us go one step further and assume that the thief above 
referred to negligently crashed this stolen airplane into a gas tank 
on the outskirts of the City of New York and that as a result 
the majority of that metropolis was razed to the ground by the 
ensuing fire. The innocent owner of the plane would theoretically 
be legally liable for this entire damage, amounting to billions of 
dollars. It is reasonable to suppose that the authors of this un- 
fortunate piece of legislation did not contemplate such results but 
this does not alter the fact that the law exists as stated and illus- 
trated. Therefore, if this portion of Section 5 of the Federal Act 
does not cover injury to persons or property on the ground, it 
would be most advisable and advantageous to re-write it so that 
there would be no doubt or difficulty of its application thereto. 

Equally in importance with Section 5 of the Federal Act is 
Section 12. Briefly this 12th Section holds that: 
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“If the owner of any aircraft engaged in foreign commerce trans- 
porting persons, merchandise, or property shall exercise due diligence to 
make such aircraft in all respects airworthy and properly manned, equipped 
and supplied, neither the aircraft nor cwner, agent, nor charterer shall 
be responsible for injury or damage resulting from faults or errors in 
navigation or in the management of said aircraft nor shall the aircraft, 
her owner, etc., be held liable for losses arising from dangers of the air, 
acts of God, or public enemies, or the inherent defect, quality or vice of the 
thing carried, or from insufficiency of package or seizure under legal proc- 
ess or for loss resulting from any act or omission of the shipper or owner 
of the goods, his agent or representative, or from saving or attempting to 
save life or property, or from any deviation in rendering such service.” 


This Section corresponds to the Harter Act in every detail, 
with this important exception: The Federal Act includes persons, 
while the Harter Act only covers merchandise or property. 


It has been universally held by the Federal Courts that the 
Harter Act does not apply to claims for loss of baggage or claims 
for death or personal injury on the ground that such claims have 
nothing to do with the relations between vessel and cargo. Thus, 
the present contemplated Federal Act goes far beyond the Harter 
Act, in that it does include baggage, personal injury, and death 
claims. Thus, the owner of aircraft, engaged in foreign commerce, 
will be under no liability to pay damages for death or injury to 
passengers, or for loss of baggage if the owner of such aircraft 
exercises “due diligence to make the aircraft in all respects air- 
worthy, properly equipped and supplied.” This exemption from lia- 
bility stands for the benefit of not only the aircraft itself but also 
her owner, agent or partner and applies even if the loss or injury 
is caused by “Faults or errors in navigation or in the manage- 
ment” of the aircraft, acts of God, etc. To put it briefly, the owner 
under the Federal Act will be free of liability for all those acci- 
dents which he does not directly control, including the negligence 
of his employees engaged in the operation of the aircraft. 

The same objections which were raised in connection with 
Section 5 apply here with full force and effect, namely, as to 
whether this total exemption from liability violates the constitu- 
tional guarantee of a trial by jury of all common law civil cases. 
The act is probably constitutional with relation to passengers killed, 
whether over land or sea because no common law right existed for 
wrongful death claims. Also, the exemption from liability would 
probably hold in all cases of injury or damage to persons, mer- 
chandise or property, where the place of injury was in navigable 
waters, because then maritime jurisdiction would exist. But where 
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the injury to persons, merchandise or property takes place over 
land rather than over navigable waters, there would be no mari- 
time jurisdiction, and the common law rights guaranteed by the 
constitution of the United States would apply and the act to this 
extent might be void and unenforceable, as hereinafter discussed. 
Just as the Interstate Commerce Commission allows the railroads 
to limit their liability on passenger baggage, based on a graduated 
scale or premium payment, so undoubtedly the owner of aircraft 
engaged in foreign commerce could limit his liability for damage 
and injury to baggage belonging to the passengers by the same 
method. But that would still leave open the question of his lia- 
bility on all common law damage suits for personal injuries oc- 
curring anywhere other than in navigable waters. 

There is still another question involved in this proposed Fed- 
eral Act which needs clarifying. As already frequently stated, the 
Act applies only to carriers in foreign commerce and the Act under- 
takes to define foreign commerce as follows: 


“The term ‘foreign commerce’ means commerce between the United 
States or possessions or territories of the United States and foreign coun- 
tries, or between the United States and possessions or territories of the 
United States, or between foreign countries. The term ‘United States’ 
when used in a geographical sense means the several states and the District 
of Columbia. The term ‘possession of the United States’ is including the 
Panama Canal Zone.” 


But it is not clear from the terms of the Federal Act whether an 
aircraft engaged in foreign commerce, as above defined, can or 
cannot make intermediate stops. If the uliimate destination of 
the flight governs the determination of whether or not the aircraft 
is engaged in foreign commerce, then the act will be subject to 
many abuses, because carriers which are primarily interstate car- 
riers could by extending their routes across the borders of neigh- 
boring countries easily take advantage ot the exemption of liability 
and limitation of liability of this Act and thus obtain a very gross 
and unfair advantage over other competing interstate carriers whose 
routes would not permit them to do this, For example, a com- 
pany sending its planes from New York to Los Angeles could, 
without any loss of time and with very little expense, have as its 
ultimate destination Agua Caliente, lower California, Mexico. 
Similarly, a company sending planes from New York to Seattle 
could use Vancouver as its ultimate destination and planes com- 
ing from San Francisco to Detroit could land on the Canadian 
shore. On the other hand, planes leaving Washington for St. 
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Louis would be unable to do this and consequently any competi- 
tion with carriers who might be in a position to use foreign soil 
as their ultimate destination, would be disastrous and in the long 
run, probably impossible. Thus, it appears advisable, if not neces- 
sary, to definitely clarify this point. 

The Federal Act is an exceedingly lengthy bill, comprising 
19 pages and I cannot attempt in this article to analyze separately 
all of the different Sections. I have gone into the liability fea- 
tures of Section 12 with a great deal of thoroughness, because 
they are by far the most important features of the Bill. Section 
3 enumerates a long list of valuable articles such as jewelry, money, 
etc., and then states that unless these articles are truthfully marked 
and valued, the owner of the aircraft is not liable for their loss 
or destruction in any form or manner. Section 4 exempts the 
owner of any aircraft from loss or damage to merchandise caused 
by fire, unless such fire is caused by the design or negligence of 
such owner. Section 5 has been thoroughly discussed. Sections 6, 
7 and 8 relate to procedure and have already been carefully gone 
into. Section 9 states that nothing in the 5 preceding Sections shall 
be construed to take away the remedy to which any party may be 
entitled, against the master, officers or members of the crew be- 
cause of injury or loss of merchandise or property, or on account 
of any negligence or fraud of such master, officer or members of 
the crew, even though such master or member of the crew may be 
an owner or part owner of the aircraft. Its meaning is so clear 
that no further discussion is needed. Section 10 prohibits any 
manager, agent, master or owner of any aircraft from covenanting 
that he shall be relieved from liability for loss or damage arising 
from negligence, fault or failure in proper loading, storage, cus- 
tody, care of proper delivery of all such property committed to 
his charge. This section is self-explanatory and needs no comment. 
Section 11 makes it unlawful for the owner, master, etc., of any 
aircraft to enter into any covenant whereby the obligations of the 
owner of such aircraft to exercise due diligence, properly equip, 
man, etc., said aircraft and to make said aircraft airworthy or 
whereby the obligations of the master, officers, etc., to carefully 
handle and stow the cargo, care for and properly deliver same, shall 
in any way be lessened or voided. This section is also self-explana- 
tory and needs no comment. 

Section 12 has been carefully and thoroughly gone into. Sec- 
tion 13 merely stipulates certain requirements with regard to bills 
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of lading and makes such a document prima facie evidence of the 
receipt of the merchandise therein described. Section 14 merely 
sets forth a fine of Two Thousand Dollars for any violation of 
Section 13. Section 16 states that general average and salvage 
shall be payable with regard to aircraft in accordance with the 
maritime law and shall constitute liens thereon, but permits parties 
to modify this by contract if they so desire. Section 17 requires 
that all aircraft shall file with the Secretary of Commerce a true 
copy of every agreement with another such carrier, and permits 
the Secretary of Commerce to disprove, cancel, or modify any 
such agreement, if he finds it unjustly discriminatory or unjustly 
unfair between carriers, 

Section 18 requires every sale, contract of conditional sale, 
conveyance, mortgage and assignment of mortgage of an aircraft or 
any interests therein to be registered in the office of the Secretary 
of Commerce and provides that any such sale, etc., not so recorded 
shall be void against subsequent purchasers and mortgagees in good 
faith, without notice. There is then an enumeration of just what 
must be recorded. This section also provides that a mortgage 
properly recorded as set forth, shall constitute a lien on the mort- 
gaged airship or other aircraft in the amount of the outstanding 
indebtedness secured by such aircraft and shall outrank all other 
liens, except such mortgages as have been previously recorded. The 
Act then further provides that upon default, such lien may be 
enforced by the mortgagee by a suit in rem, in equity, and that the 
court may appoint a receiver to either operate or take possession 
of the mortgaged aircraft, notwithstanding the fact that the air- 
craft is in the possession or under the control of the person claim- 
ing a possessory common law lien. 

Section 19 permits the Secretary of the Navy to authorize 
members of the Navy to volunteer their services for the operation 
and/or maintenance of any airship engaged in foreign commerce; 
the fact that the words “and other aircraft” have been omitted 
from this section is already commented on. 

Section 20 permits the Secretary of the War and/or the Sec- 
retary of the Navy, to make any airports under their jurisdiction 
available for use to transportation companies engaged in foreign 
commerce by “airship” and then fixes proper compensation. Here 
again the words “any other aircraft” are omitted. Section 21 con- 
sists of a series of definitions. 

It is now my purpose to take up the Maryland Act, and, at this 
point, I would like to state that the Maryland Act is almost identical 
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to the Federal Act, which has just been discussed. The main 
point of difference lies in the fact that all the limitations of lia- 
bility and all the exemptions of liability existing in the Federal 
Act comply with full force and effect in the Maryland Act, but in 
addition, the Maryland Act covers all aircraft engaged in interstate 
and foreign commerce. Also, the Maryland Act covers in all sec- 
tions, all aircraft and is never limited to those lighter than air, 
designated in four sections of the Federal Act as “airships”. 

It is not my intention in this article to discuss the constitu- 
tionality of the Maryland Act. It does not violate the Maryland 
Constitution in any way except possibly where it attempts to place 
a limitation of liability for personal injuries. The Maryland Con- 
stitution provides in Section 6, as follows: 

“The right of trial by Jury of all issues of fact in civil proceedings in 


the several Courts of Law in this State, where the amount in controversy 
exceeds the sum of five dollars, shall be inviolably preserved.” 


Thus, it will be seen that the same objection to the Maryland 
Act exists at this point as exists in the Federal Act, due to the 
Federal constitutional provision. All damage or loss to baggage 
can be limited under a contract of carriage just as is now done in 
railway transportation, All death cases would be subject to the 
Maryland statute, due to the fact that there was no common law 
right to sue for wrongful death. The contention may be presented 
that the Maryland Act attempts to regulate and is a burden upon 
interstate commerce and consequently is void in toto. I do not 
believe that this contention is justifiable at the present time because 
the United States Government has not entered the field covered 
by the Maryland Act and consequently until the United States 
Government does enter this field, there is nothing to prevent a 
state from so legislating. There are some practical and also some 
theoretical difficulties to be overcome before aircraft carriers can 
take advantage of the Maryland statute and nearly all of these 
difficulties arise from and are due to the doctrine of the conflict 
of laws. In February, 1931, the American Law Institute issued 
two pamphlets on this subject. These pamphlets represent the 
very latest word on this doctrine and combine the consensus of 
opinion of the best legal minds in this country on the application of 
this very confusing and difficult subject. In determining what law 
shall apply to contracts, two distinct principles are nearly always 
involved, The word “contracts” refers to contract of carriage be- 
tween passengers and air transport operators engaged in carrying 
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these passengers either from one state into another or from one 
state into a foreign country—in other words, passenger flying in 
interstate or foreign commerce. The two principles just alluded 
to are: 


(1) The law of the place of ccntracting. 

(2) The law of the place of performance. 

“The place of contracting is the State in which the last event neces- 
sary to make a contract, occurs.” (Section 333, Conflict of Laws.) 

“The law of the place of performance is the State where either by 
specific provision or by interpretation of the language of the promise, the 
promise is to be performed.” (Section 384, Conflict of Laws.) 

“The law of the place of contracting determines whether the acceptance 
of goods or of a passenger for carriage creates an obligation of carriage 
and when the obligation comes into existence.” (Section 365, Conflict of 
Laws.) 

“The law of the place of contracting determines the validity of a con- 
tract limiting the carrier’s liability.” (Section 366, Conflict of Laws.) 


Now, with regard to principle two, or “the law of the place 
of performance”: In order to take advantage of this Maryland 
statute, it would be necessary for every common air carrier to 
insert in every contract of carriage, a provision providing in effect 
that all rights and liabilities of the parties thereto arising under 
said contract, or in connection therewith, or growing out therefrom, 


shall be determined in accordance with the laws of the State of 
Maryland. If this is done, principle two will be amply taken care 
of. Thus, a citizen passenger of Illinois taking off in Indiana and 
having an accident in Ohio and suing in Philadelphia, would be 
bound by the Maryland Act, unless the Maryland Act were con- 
trary to the public policy of the forum, namely, Pennsylvania. 
However, because the terms of the contract were made subject to 
the laws of Maryland, principle two would be covered. In order 
to cover principle one, namely, “the law of the place of contract- 
ing” it would be necessary for each interstate carrier to incorporate 
in Maryland and have a resident agent in that State who would be 
authorized to receive by wire or by telephone, the offer of each 
individual contract of carriage and then it would be his duty to 
send a return wire accepting the offer, to the place from which 
the contemplated passage was to originate. 

Telegrams are so quickly dispatched in these times that it is 
safe to say that not more than one hour would be necessary to 
complete this contract and generally a shorter period of time would 
be sufficient. Most of the carrier companies require reservations 
well in advance of the time of the departure of the plane and con- 
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sequently it should be comparatively simple to complete this con- 
tract before the passenger commences his journey. By these two 
methods, both principle one and principle two would be covered— 
i. e., the contract not only would be accepted in Maryland but 
also would be subject to the laws of Maryland. Thus, under the 
full faith and credit clause of the Constitution, the Courts of Penn- 
sylvania, here used as an example, would have tremendous difficulty 
in finding such a contract contrary to the public policy of Penn- 
sylvania. 

“A mere difference between the laws of two states will not render 
the enforcement of a cause of action created in one state contrary to the 
public policy of the other. * * * There is a strong public policy favor- 
ing the enforcement of obligations validly created by the law governing 
their creation. Denial of enforcement of the following claim will result 
in an undeserved benefit to the defendant. The desirability of uniform en- 
forcement of rights acquired in other states is especially strong among 
the states of the United States. The differences in policy among them 
are of minor nature and for the most part relate to internal affairs. The 
social interest in uniform enforcement regardless of State’s lines is par- 
ticularly great.” (Conflict of Laws, page 175.) 


Of course, if suit were brought in Maryland, the limitation of 
liability as expressed in the Maryland statute, would apply with 
full force and effect. Consequently, if it were stipulated in each 
individual contract of carriage that any breach of contract should 
be brought only in Maryland, then all plaintiffs, regardless of where 
the accident occurred, or where the place of departure was, would 
be compelled to sue the defendant company in Maryland. 

“Parties to a contract may provide that all actions for breach of the 
contract shall be brought only in a certain Court, and the Courts of other 
states will usually give effect to such a provision; but the requirement can 
be imposed only by consent of the parties as a term of a contract. If the 
parties agree it is not like the case of one state prescribing by its statute 
what the Courts of another state may do.” (Conflict of Laws.) 


In this analysis of the two statutes, the following points should 
be carefully considered : 

(1) Is it advantageous for Congress to pass any legislation 
which grants exemption of liability and limitation of liability to 
common air carriers engaged in foreign commerce and which pur- 
posely excludes similar carriers engaged in interstate commerce? 

(2) Is the contemplated Federal legislation sufficiently clear 
and explicit on all points sought to be covered? 

(3) Is the contemplated Federal legislation constitutionally 
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sound, both with regard to its substantive and procedural provi- 
sions ? 

(4) Does the Maryland statute seek to impose a burden on 
interstate commerce? 

(5) Has the Federal Government already entered the field 
now covered by the Maryland statute? 

(6) Until conflicting legislation is passed by the United States 
Congress, cannot air transport companies successfully take full 
advantage of the Maryland statute? 

(7) Congress, as far as admiralty jurisdiction is concerned, 
has complete power over legislation with regard to torts committed 
on navigable waters. Therefore, if a plane crashes on navigable 
waters and although the ensuing tort is an admiralty tort rather 
than one in foreign commerce, due to the fact that its situs is on 
navigable waters, may or may not Congress, by a reasonable clas- 
sification of admiralty torts, permit certain limits for liability with 
regard to torts ensuing from airships and at the same time permit 
a different basis for liability for torts committed on vessels? In 
other words, may not the present admiralty statutes remain in 
effect as far as shipping is concerned but at the same time, may 
not the McNary Bill validly become effective as far as aircraft 
is concerned, where in both cases the torts occur on navigable waters 
and as such, are in the exclusive jurisdiction of admiralty? 

(8) Although a jury trial under the Constitution of the 
United States is required in all common law actions, may or may 
not Congress, through its power to regulate foreign commerce, 
either limit the liability as in the McNary Bill, or else do away with 
all liability, as in the McNary Bill, but at the same time let the 
jury decide whether, based on the facts adduced in each case, ex- 
emption from liability should apply, and if the jury should find that 
an exemption did not apply, then would the Constitution be vio- 
lated if the jury were to be permitted to assess damages within 
the limit set by Congress, as per the McNary Bill, namely, the value 
of the ship and the cargo then pending. There is still another 
class of cases for injured persons or property on ground, caused 
by airships in foreign commerce. Congress, under its power to 
regulate foreign commerce as above stated, might by law permit 
passengers and carriers by contract either actually signed or by 
notices posted in conspicuous places, bind the passengers with the 
limited liability provisions as accepted by the passengers, either 
actually or constructively, and backed and made legal by congress- 
ional action, But under this same power to regulate foreign com- 
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merce, can Congress seek to limit or exempt liability for persons 
and property on the ground, who in no way have any contractual 
relations whatsoever with the carrier? 

(9) Does the word “regulate” as used in the Constitution 
permit Congress to go to the extent, under the guise of regulation, 
of practically doing away with the common law right of permitting 
a passenger to have his damages assessed by a jury, simply by 
permitting carriers sanctioned by law to force passengers to enter 
into contractual relations which either exempts or limits the car- 
rier. For this to be reasonable, would not a graduated scale of 
premium payments, depending on size of insurance risk, taken by 
each passenger, have to be unlimited in their amounts just as is 
the practice now on steam railroad with regard to personal lug- 
gage. In other words, there is nothing to prevent one at the present 
time from insuring his baggage for any amount he wishes, provided 
the premiums are paid. This is a contractual limitation on a former 
common law right and if Congress saw fit to do so, it undoubtedly 
could, on the same principle, limit the carrier’s liability for injury 
to passengers in the same manner. But would this same principle 
hold if the ultimate limitation of liability to be assumed by the 
carrier were so small as to practically do away with the practical 
pecuniary result, as in the McNary Bill? 

(10) For death claims, no common law right would be in- 
volved so Congress could probably, under its regulatory grant, set 
any limit it saw fit, regardless of the smallness of the limit involved. 

(11) As far as procedure is concerned, can Congress force 
all litigants to sue in the Federal Courts rather than in the State 
Courts? As far as any admiralty torts are concerned naturally 
the Federal Courts would have the original and exclusive jurisdic- 
tion but can Congress, under its power to regulate foreign com- 
merce, force a man, injured on the ground by an object which was 
dropped from an airplane, to sue in the Federal Court? 

(12) Likewise, can Congress insist that all questions of juris- 
diction not arising under the Constitution, be brought in a Federal 
Court, as between passenger and carrier? 

(13) Also, would not the McNary Bill have to have included 
by its provisions, planes in interstate commerce as well as in for- 
eign commerce, even though it is admitted the planes to be covered 
by the Bill were to fly only in foreign commerce? In other words, 
suppose a severe storm blew one of these contemplated zeppelins 
from New York to Chicago, where it crashed. Would not the Bill 
for the protection of its own “infant” have to embrace this 
probability ? 











REGULATION OF AIRCRAFT AS COMMON 
CARRIERS* 


IRWIN S. RosENBAUMT 


Aviation is one of the most recent and lusty of our infant in- 
dustries. A great deal of care and attention has been given to see 
it grow healthy and strong, and the results of the efforts are 
startling. During the fiscal year ending June 30, 1931, a total of 
37,132 miles more were being flown daily by air transport com- 
panies in the United States and on foreign extensions than during 
the prior fiscal year, the total mileage flown on schedule every 24 
hours in the United States, Canada, West Indies and Latin America 
at the end of the 1931 period being 140,314. During the calendar 
year 1931, 417,505 passengers were carried on scheduled routes, 
and nearly 37,000,000 miles were flown. In miscellaneous flying 
during this year, which includes student instructions, sight-seeing, 
exhibition, crop dusting, photography and the like, more than 
108,000,000 miles were flown and 3,000,000 people carried, of whom 
1,850,000, were carried for hire. The Federal Government is 
doing notable work in developing a federal airway system which 
when completed will include 25,000 miles of airways fully equipped 
for day and night service. Up to June, 1931, 17,500 miles of this 
system was lighted and equipped with radio direction and com- 
munication facilities and weather reporting services. In addition 
1,123 miles of airways were being provided for day operations. 
Three lighted transcontinental routes are operating for passengers, 
mail, and express services from New York to California.* 

Despite this growth of the industry little attention has been 
paid to date to the problems of protecting investment in it, co- 
ordinating its service with existing transportation, and regulating 





*This article was written and accepted as the committee report of the 
sub-committee on regulation of aircraft common carriers of the Aviation 
Committee of the Ohio Bar Association. The author is chairman of the 
sub-committee of which Mr. Thomas Herbert, Columbus, Ohio, and Francis 
Schnacke, Dayton, Ohio, are members. 

+Of the Ohio Bar. 

1. This data was obtained from the annual report for the fiscal year 
ending June 30, 1931, of the Aeronautics Branch of the Department of 
Commerce. 

The committee wishes to acknowledge thanks to the various commis- 
sions with which it has had correspondence, and in particular to Fred D. 
Fagg, Jr., of the Arr Law Institute and Howard C. Knotts, Aviation 
Supervisor of Illinois, both of whom have given great assistance. 
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the charges and corporate activities. These are problems which 
parallel our established system of public utilities regulation. The 
problem which your sub-committee wishes to discuss is to what 
extent aerial operation should be brought within our existing 
category of common carriers and public utilities, and to what ex- 
tent state regulation should apply to it. The two phases of regula- 
tion which we shall consider and which are most vital are those of, 
first, the commencement and continuity of carrying on service, and 
second, the charges exacted for the service. 

The objection generally made to this line of inquiry is that the 
aviation industry is young and should be allowed to grow without 
regulatory interference.2 Your committee, however, feels that the 
problems will be forced to the front eventually and probably not 
in the distant future, and that it is best to meet them at this early 
stage before the situation gets out of hand, as it did largely in 
the case of motor carriers. The policy followed by the Federal 
Radio Commission of nurturing and watching the development of 
the television industry is preferable to procrastination and subse- 
quent cure of a situation which might have been provided for by 
foresight. 


Aircraft as Common Carriers 


There is no doubt that the traditional methods of public utility 
regulation can be applied to aircraft common carriers within the 
due process of the law clause of the constitution. Aircraft com- 
mon carriers fit readily into the established category of common 





2. The view opposing the issuance of certificates is expressed in an 
article by Davis, “State Regulation of Aircraft,” 1 Air Law Review 47, 55, 60: 

“Any such regulatory legislation is moreover very premature. There 
are only a few regularly established passenger air services in operation in 
California at this time. Air transport companies should be permitted to 
charge what the traffic will bear, and there should be no restrictions for 
many years to come. There may be some distinctive competition and 
duplication of the services such as already exists between Los Angeles and 
San Francisco, Chicago and St. Paul, and on the Chicago-St. Paul-Minne- 
apolis route. It is entirely too early in the development of any transport 
to create monopolies in favor of the line which happens to commence opera- 
tions first, and thus preclude companies which might provide the public with 
better service. 

“Those fostering aircraft development do not feel that the time has 
come to select which ‘fittest’ of the oncoming lot of new aviation com- 
panies should be the one or ones to survive. They are for nurturing all 
air transport companies at this particular dramatic time in the history of air 
transport development; anything—machines, methods, or fundamental dis- 
coveries—may come out of the incubator. The segregation will come later, 
after the industry of air transportation is solidly rooted.” 

For an opposing view favoring the issuance of certificates of convenience 
and necessity see 7. H. Kennedy, “The Certificate of Convenience and 
Necessity Applied to Air Transportation,” 1 JourNAL or Air Law 76 (1930). 
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carriers either by analogy or by application of any of the numerous 
legal tests.® 
Rate Regulation 


Rates of aircraft common carriage are being set at the present 
time by economic factors which are effective and powerful. Con- 
sideration such as saving of time, novelty, and style tend to raise 
the level at which rates are adjusted. On the other hand, competi- 
tion with existing transportation, fear, inconvenience of schedules 
and unreliability of service are factors which tend to draw the 
rate downward. The terms of government air mail contracts also 
affect the situation. Competition between aircraft carriers them- 
selves has probably little effect. It is undoubtedly true that under 
existing conditions rates are finding an economic level by the trial- 
and-error method and there is no need for active regulation by the 
state. When, however, the service becomes better established, and 
if certificates of convenience be issued which give either a com- 
plete or limited monopoly on a route, there should be some measure 
of at least potential rate regulation. To this end, your committee 
recommends that if certificates of convenience and necessity be 
issued to aircraft common carriers the commission should be given 
jurisdiction to regulate rates. It is clear that this power should 
not be exercised at the present time to any greater extent than 
possibly requiring the filing of schedules and tariffs. If rate regu- 
lation does become active in the future it will undoubtedly be done 
by methods other than that of fair return on fair value as cur- 
rently applied in public utility rate making, probably on a basis of 
analyzing the economic factors of operation and marketing of the 
service. 

Certificates of Convenience and Necessity 


The certificate of convenience and necessity has come into in- 
creasing prominence largely through the attention paid to issuance 





3. See Carl Zollmann, “Aircraft as Common Carriers,” 1 JouRNAL OF 
Arr Law 190 (1930). For cases involving recovery for negligence wherein 
aircraft operation was declared common carriage, see Hagymasi v. Colonial 
Western Airways, Inc., 1931 U. S. Av. R. 73 (1931 N. J.); Law v. Trans- 
continental Air Transport, Inc., 1931 U. S. Av. R., 206 (1931 U. S. District 
Ct. E.-D: Pa). 

In several cases arising over insurance policies aircraft operators were 
declared not common carriers under circumstances of the case, see Brown 
v. Pacific Mutual Life Insurance Co., 8 F. (2d) 996; 1928 U. S. Av. R. 186 
(1926) ; Insurance Co. v. Pitts, 213 Ala. 122; 1928 U. S. Av. R. 778 (1925). 

In Smith v. New England Aircraft Co., Inc., 170 N. E. 385 (1930, Mass.), 
the prescribing of a minimum altitude of flight was held constitutional 
under the police power. To the same effect; Swetland v. Curtiss Airports 
Corp., et al., 41 F. (2d) 929; 1930 U. S. Av. R. 21 (1930). 
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of certificates to motor carriers.‘ The certificate is a half-breed 
between a franchise and a license. It is a franchise in so far as it 
authorizes operation either for a definite period or until revoked 
for cause, and it has features of exclusiveness and property rights 
surrounding it, It is in the nature of a license on the other hand 
in so far as it may be revoked by the state in the case of altered 
circumstances. The certificate is generally issuable on a showing 
that there is a public need for the service which is not met by 
existing services; it generally is issued for an indefinite period and 
is revokable only for violation of legal or operating requirement. 
It is generally transferable with the consent of the regulatory com- 
mission, 

Up to date ten states have required the issuance of certificates 
of convenience and necessity of airplane common carriers. In all 
of them except West Virginia and Colorado the existing public 
utilities commission has assumed jurisdiction under its general 
powers over common carriers and public utilities. These com- 
missions have interpreted their jurisdictional provisions as includ- 
ing aircraft common carriers. In West Virginia, jurisdiction has 
been delegated to the Board of Aeronautics; and in Colorado the 
Public Utilities Commission acts pursuant to a specific statutory 
authorization. Some of the commissions have provided special 
forms of applications for certificates and several decisions have 
been handed down applying the established principle to the issuance 
of certificates, such as refusal of certificates where existing aircraft 
facilities are adequate.© The state of the law in these various 
jurisdictions is as follows: 





4. See Irwin S. Rosenbaum and David E. Lilienthal, “Motor Carrier 
— Federal, State & Municipal,” 26 Columbia Law Review 954 
1926). 

Irwin S. Rosenbaum and David E. Lilienthal, “Motor Carrier Regu- 
rg by ean of Convenience and Necessity,” 36 Yale Law Journal 

5. One of the earliest cases on this subject is that of Application of 
Battlefield Airways, Inc. (Pa. Corp. Com.) 1929 U. S. Av. R., 54; 
Pa. C. R. 410 (1928). In this case application was made for approval of a 
company to operate commercial flying service for passengers, freight, bag- 
gage, mail and express, to purchase and operate a landing field, and to oper- 
ate as a common carrier on call or demand from and to a field located 
in Cumberland Township, Adams County, Pennsylvania. 

Protest against the issuance was made by the Gettsyburg Flying Ser- 
vice, Inc., operating commercial service from an airport in the same town- 
ship, two and one-half miles distant. The commission refused to grant the 
application on the ground that existing service was adequate and that institu- 
tion of the new service would create destructive competition. The opinion 
of the commission reads as follows: 

“The question presented for determination is, shall the non-competitive 
principle control under the facts in this case? 

“We are convinced from consideration of all the facts and arguments 





































THE JOURNAL OF AIR LAW 


(1) Arizona: Article 15, section 2 of the Arizona Constitu- 
tion provides: 
“All corporations other than municipalities engaged in carrying persons 


or property for hire . . . and all corporations other than municipal, 
operating as common carriers, shall be deemed public service corporations.” 


Section 673 of chapter 15 of the Revised Statutes of Arizona, 
1928, defined transportation of persons and transportation of prop- 
erty as follows: 

“Transportation of persons includes every service in connection with the 


carriage and delivery of such person and his baggage; transportation of 
property includes every service in connection with transportation and han- 


dling of property.” 

Section 688 gives the commission general regulatory power 
over public service corporations and reads as follows: 

“The commission is vested with power and jurisdiction to supervise 
and regulate every public service corporation in the state and to do all 


things, whether herein specifically designated or in addition thereto, which 
are necessary and convenient in the exercise of such power and juris- 





that the applicant has failed to meet the legislative requirement to establish 
that the proposed service is necessary or proper for the service, accommoda- 
tion, convenience and safety of the public and so find and determine. 

“The Commission recognizes that the policy of the nation and state is 
to foster and encourage aviation. The facts in this case, however, are in 
the opinion of the Commissioner convincing that in a community such as 
Gettysburg the creation of unnecessary and destructive competition could 
not and would not be a contributing factor in the development of com- 
mercial flying service in Pennsylvania, but would be a decided hindrance 
to its development. Common carrier transportation by aircraft must be 
developed for some time at least by and through private enterprise which 
should not be required to struggle for an existence in the competitive field 
under conditions as existing in this case. 

“If, however, in any similar proceeding it appears that the application 
of the competition principle is not in the interest of and would not foster 
and encourage aviation the principle will not control. The Commission 
desires in every way possible under its regulatory powers and duties to 
encourage the growth and development of commercial air service.” 

In Application of Pikes Peak Air Commerce, Inc., and U. S. Airways, 
Inc., 1930 U. S. Av.-R. 253; P:U:R. 1930 E. 308 (930 Colo: PUG), 
two applicants applied for a certificate to operate over the same route be- 
tween Denver and Durango, Colorado. It appears that there was not 
enough business for both. On consideration of the respective schedules, 
equipment, altitude of passes on respective routes, connections and possible 
air mail contract the commission granted the certificate to one of the ap- 
plicants and refused it to the other. 

In re Riordan, et al., C.P.C. No. 417, et al. P.U.R. 1928 D, 854 (Nev. 
P.S.C.), with the consent of the parties the commission prescribed that 
priority of two hours be given the operator on calls in his home port 
during which time no other operator could accept the call. 

In Re Ferrant, Dec. No. 22720, Appl. No. 16512. P.U.R. 1928 D, 854 
(1930 Cal. R. C.), a certificate was granted a motor transportation company 
to operate buses to an airport for the specific purpose of encouraging 
aviation. 
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diction; and every public service corporation shall comply with every order, 
decision, rule or regulation made by the commission in any matter relating 
to or affecting its business as a public service corporation, and shall do 
everything necessary to secure compliance with and observance of every 
such order, decision, rule or regulation.” 


There is no specific statutory provision governing the issuance 
of certificates of necessity and convenience to aviation companies. 
Section 706 of the Revised Statutes requires such a certificate for 
the construction or extension of street railroads, gas, electric, tele- 
phone, and water companies. The commission, however, acting 
under its general regulatory powers by General Order No. 113-L, 
issued Nov. 10, 1928, has required the obtaining of such a certificate 
by aircrafts. By General Order No, 116-L, issued June 18, 1929, 
it required as a condition of the issuance of such a certificate the 
filing of a certified copy of the license issued by the Federal Gov- 
ernment covering the plane. It also requires the federal operators 
to file operating licenses, 

(2) Colorado: The Colorado Public Utilities Commission 
has taken jurisdiction over the issuance of certificates under the 
general terms of the Public Utilities Act (Laws of 1913, c. 127, 
as amended by laws of 1921, 2911 ff.). Airplane carriers do not 
seem to fall within the definition of “common carrier” contained in 
section 2, but they can be brought within the definition of public 
utilities found in section 3 in which “every corporation, or person 
now or hereafter declared by law to be affected with a public in- 
terest,” is “declared to be a public utility and to be subject to 
the jurisdiction, control and regulation of the commission and to 
the provisions of this act . 

Again in section 14 of the Act the commission is given power 
and authority “to generally supervise and regulate every public 
utility in this state and to do all things, whether herein specifically 
designated or in addition thereto which are necessary or convenient 
in the exercise of such power Ps 

Section 35 of the Act provides for the issuance of certificates 
of convenience and necessity for the construction or extension of 
a “new facility, plant, or system,” the exercise of any “right or 
privilege, under any franchise, permit, ordinance, vote or any other 
authority” and also the issuance of articles of incorporation or 
charters, This is the section which has apparently been applied 
to airplane companies, 

No rules and regulations have been issued by the commission 
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and the same form of application for certificates is used as for 
motor carriers. 

Section 68 of the Act states that the jurisdiction of the com- 
mission does not apply to interstate commerce except in so far as 
it would be constitutional so to do. The commission has in fact 
issued certificates to interstate operators as a matter of right with- 
out considering the question of convenience and necessity.® 

(3) Illinois: By section 10 of the Illinois Commerce Com- 
mission Act public utilities are defined to include companies which 
“own, control, operate, or manage within the state, directly or in- 
directly for public use, any plant, equipment, or property used or 
to be used for or in connection with the transportation of persons 
or property re 

Section 55 of the Act requires public utilities to obtain cer- 
tificates of convenience and necessity from the commission “prior 
to the construction of any plant, equipment, property or facilities 
or the transaction of any public service business within the state.” 

Section 10 of the Aeronautics Code passed July 9, 1931, pro- 
vides that the supervision, rules and regulation of the newly organ- 
ized Illinois Aeronautics Commission “shall not be in conflict with 
authority of the Illinois Commerce Commission to supervise or regu- 
late public utilities.’ This clause means that the power of Com- 
mission to issue certificates is not interfered with by the new act. 
Under these provisions the Commerce Commission has been exer- 
cising jurisdiction. 

(4) Maryland: In Maryland the commission has exercised 
jurisdiction over airplane carriers under the Public Service Com- 
mission Law of the state, being chapter 180 of Acts of 1910, as 
amended on August 8, 1928. 

Raymond S. Williams, special counsel for the Public Service 
Commission, in answer to an inquiry of a prospective operator de- 
clared that the commission’s jurisdiction extends to aircraft com- 
mon carriers. He referred to section 346 of the Act which includes 
“express companies”. In his opinion the commission might rely 
on this paragraph of the law alone. He further pointed to section 
350 which provided that the jurisdiction of the commission shall 
extend “to all persons, corporations or partnerships engaged in 
the ‘transportation of property or freight’ as above defined within 
this State.” 





6. See P.U.R. 1928 E, 518. 
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Under section 546 the transportation of property or freight 
is defined to include “any service in connection with the receiving, 
delivering, elevation, transfer in transit, ventilation, refrigeration, 
icing, storage and handling of the property or freight transported.” 

Entirely aside from these statutory definitions he pointed out 
that aircraft common carriage is a form of common carriage covered 
by section 350 which provides that the jurisdiction of the com- 
mission shall extend “to any common carrier operating or doing busi- 
ness within the state’. He pointed out further to section 350 of 
the act which provides “this sub-title shall apply to the transporta- 
tion of passengers, freight or property from one point to another 
within the state of Maryland and to any common carriers per- 
forming such service.” 

Section 362 provides “that the commission shall have general 
supervisions of all common carriers transporting passengers, 
freight, or property from one point to another within the state of 
Maryland.” 

Section 381 of the Act gives the commission extensive juris- 
diction in issuing certificates of convenience and necessity to com- 
mon carriers, 

The commission has issued no special forms for applications 
for certificates but has applied rules 8, 9, 10, and 11 of its Rules 
of Practice which are applicable to all companies under its juris- 
diction. 

(5) Michigan: In Michigan the only jurisdiction the Com- 
mission has over the issuance of certificates of convenience and 
necessity is in the cases of the construction and operation of gas 
and electric plants (Public Acts 1929 No. 69) and the operation 
of motor carriers (Public Acts 1923 No. 209). The commission 
also has jurisdiction over the approval of security issues (Public 
Acts 1909 No. 144 as amended). The latter provision applies 
among other to railroad and interurban railroads and other com- 
mon carriers. Under this last clause the commission has required 
aircraft common carriers to obtain approval of security issues by 
them. In Jn re Air Taxi Service, Inc.,’ the commission exercised 
jurisdiction under these powers authorizing the filing of articles 
of association and the issuance of stock by an airplane carrier. 
Similarly in In re Kohler Aviation Corp.,® it assumes jurisdiction 
over the issuance of securities by such a company. 

(6) Nevada: Section 7 of the Nevada Public Service Com- 


7. D. 2278. P.U.R. 1927 D, 279 (1927 Mich. P.U.C.). 
8. D 249. P.U.R. 1930 B, 242 (1930 Mich P.U.C.). 
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mission Law defines public utilities as including “airship common 
carriers” and imposes all duties and penalties of the Act insofar 
as practicable to “airship companies.” 

Section 36%% covers the issuance of certificates. It reads as 
follows: 


“Every public utility owning, controlling, operating or maintaining or 
having in contemplation of owning, controlling, or operating any public 
utility shall, before beginning such operation or continuing of operation, or 
construction of any line, plant or system or any extension of a line, plant 
or system within this state, obtain from the public service commission a 
certificate that the present or future public convenience or necessity requires 
or will require such continued operation or commencmeent of operations 
or construction; provided, that except as to automobile common carriers 
nothing herein shall be construed as requiring a public utility to secure such 
certificate for any extension within any town or city within which it shall 
theretofore have lawfully commenced operations or for an extension into 
territory either within or without the city or town contiguous to its rail- 
road, line, plant or system and not then served by a public utility of like 
character. Upon the granting of any certificate of public convenience, the 
commission may make such order and prescribe such terms and conditions 
for the location of lines, plants or systems to be constructed, extended or 
affected as may be just and reasonable. 

“Every applicant for a certificate of public convenience shall furnish 
such evidence of its corporate character and of its franchise or permits as 
may be required by the commission. The commission shall have the power, 
after hearing to issue it or refuse such certificate of public convenience 
or to issue it for the construction of a portion only of the contemplated 
line, plant, or systems or extensions thereof, and may attach thereto such 
terms and conditions as, in its judgment, the public convenience and neces- 
sity may require.” 

The Air Commerce Regulations issued by the Public Service 
Commission of Nevada, effective February 5, 1929, by rule 9 re- 
quires that applicants for certificate of public convenience and ne- 
cessity must show compliance with rules 7 and 8 which require a 
federal license for both aircraft and pilot. 

Rule 11 of the regulations provides as follows: 

“A violation of any of the rules herein contained operates as an auto- 
matic revocation of the certificate of public convenience issued to the person, 
firm or corporation guilty of the violation.” 

The commission has not exercised its jurisdiction over rates.® 

(7) North Dakota: Aircraft common carriers were brought 
by interpretation either within the definition of “common carriers” 
or public utilities, the latter being defined as businesses enumerated 





9. 1929-1930 Report of Public Service Commission of Nevada, 55. 
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“or any other public utility business whether above enumerated 
or not.”2° Companies as defined above are required to obtain cer- 
tificates by Chapter 235 of 1927 Session Laws as amended by 
Chapter 198, 1929 Session Laws. Certificates must be obtained 
for construction, operation, or extension. 

(8) Pennsylvania: Under the Public Service Commission 
Law of Pennsylvania the term “public service company” is defined 
to include “common carriers”. “Common carriers” in turn are de- 
fined to include ‘‘any and all common carriers whether corporations 
of persons, engaged for profit in the conveyance of passengers or 
property, or both, between points within this Commonwealth, by, 
through, over, above, or under land or water, or both.” 

Section 18 of article 5 of this Act provides for applications 
for certificates of convenience and necessity by public service com- 
panies in case of incorporation, organizations, or creation of the 
company, renewal of its charter, the beginning of the exercise of 
rights, powers, franchises and privileges, and in case of sales, leases 
and mergers. Approval is made contingent on finding that the 
application is “necessary or proper for the service, equipment, 
convenience or safety of the public.” 

Under this provision there is little doubt airplane common 
carriers fall within the certifying power of the commission without 
additional legislation, and in fact the commission has issued a large 
number of certificates, 

(9) West Virginia: In West Virginia the Board of Aero- 
nautics was created by House Bill No. 226, passed March 11, 1931, 
which gave this Board general supervision and control over air- 
ports, schools of aviation and all other phases of aerial activities. 
Under this law the Commission issued rules and regulations which 
by section 31 provide for the issuance of certificates of convenience 
and necessity for aircraft common carriers. This rules reads as 
follows: 

“No person, firm, co-partnership, association, or corporation shall here- 
after establish, maintain, or operate an air transportation line for the 
carrying of passengers or material to or from any point within the State 


of West Virginia without first having secured a Certificate of Convenience 
and Necessity from the West Virginia Board of Aeronautics.” 


The Public Service Commission also has jurisdiction over air- 
plane carriers,!? but it does not control the issuance of certificates. 





10. Section 4609c2 (Chapter 13a Civil Code of North Dakota). 
11. Art. 1, Sec. 1. 
12. Chapter 24, Article 2, Section 1, Code 1931. 
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The Board has as yet no occasion to require certificates of con- 
venience and necessity and has not yet prepared application blanks 
or adopted any rules governing their issuance. 

(10) Wyoming: Section 5453 of the Wyoming Compiled 
Statutes formerly defined public utilities so as to include only rail- 
road express companies and the like. In 1925, however, by Chap- 
ter 150 of the 1925 Session Laws this section was amended to 
include carriers in general and so as to warrant the inclusion of 
aircraft carriers within its scope. The section now defines public 
utilities to include “any plant, property or facility for the trans- 
portation or conveyance to or for the public of passengers or 
property for hire, except taxicabs operating solely in cities or 
towns.” 

It is difficult to see how the commission’s jurisdiction over air- 
craft carriers can be extended to the certifying of aircraft carriers 
in as much as section 5497 of the Wyoming Compiled Statutes 
which covers the certification of public utility operations is still 
worded in line with the earlier definition of public utilities and 
states that it includes in its scope only street railroad, gas, electric, 
telephone and water public utilities. The commission, however, has 
apparently exercised jurisdiction under this section. 

Both the number of certificates outstanding in the United 
States and the number of operations carried on under certificates is 
comparatively small, The total number of outstanding certificates 
is about 59 and those under which operations are being conducted 
is approximately 19.78 





13. Certificates now outstanding for intrastate operations: 

Arizona has issued 6 certificates and refused applications for 8. 3 of 
the 6 granted have been revoked and 1 evidently has not been used or has 
been discontinued, leaving only 2 certificates in force. 

Colorado has issued certificates but the number outstanding is not 
available. There is but one regular intrastate operation at the present time. 

Illinois has issued 3 certificates, one to the Central Air Line, Inc., oper- 
ating intrastate between Chicago and E. St. Louis, another to American 
Airways, Inc., for operation between Chicago, Peoria, Springfield and to the 
Illinois-State Line at a point north of St. Louis, and the third to the 
National Air Transport, Inc., operating between Chicago and Moline. These 
certificates were all issued in 1931. Illinois is about to entertain an applica- 
tion for a fourth. There are 4 intrastate operations in the state. 

Maryland has issued 2 certificates, 1 of which is merely a grant of 
authority for security issue rather than a certificate for operation. Neither 
has been utilized and there are no intrastate operations at the present time. 

Michigan. has no jurisdiction to issue certificates governing aircraft 
common carriers so far as a right to operation is concerned. Its jurisdic- 
tion is limited to the approval of security issues and incorporation. In 
this field it has exercised its powers in comparatively few instances. 

Nevada has granted the following six certificates: The Boeing Air- 
plane Transport, Inc., and Parker Brothers Air Service. The following 
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The Ohio Situation 


In Ohio, there are at the present time approximately nine in- 
trastate operations which would be affected. 

It is undoubtedly true that at the present date destructive 
competition between aircraft carriers is not a vital factor, nor is 
the competition of aircraft with existing carriers of other types of 
material concern. But there is reason to believe that in a com- 
paratively short time both of these conditions will change. It may 
be expected especially in the fields of passenger and express service 
that aircraft common carriers will both compete with and coordinate 
with existing transportation facilities. In order to wisely guide this 
development and to prevent unnecessary duplication and destructive 
competition, commission control through certificates of convenience 
and necessity should be resorted to. From the other aspect namely 
that of the security of investment in aircraft companies certificates 
will also prove useful. The investor in an aircraft carrier will be 
reasonably assured that if the route he is operating becomes profit- 
able his business will not be destroyed by new operators creating 
a situation of cut-throat competition. In a third way certificates 
will be of use as a means of enforcing safety and operating regula- 
tions, In issuing the certificate, conditions may be imposed and the 
certificate may be revoked for violations of the law and rules. 

In Ohio the existing Public Utilities Act would not warrant 
the extension of jurisdiction by the Public Utilities Commission 
over aircraft common carriers without an amendment of the act. 
Section 501 of the General Code defining railroads, and sections 
614-2, 614-2a of the General Code defining public utilities cannot 
be interpreted to include this form of transportation. This com- 
mittee recommends that the Public Utilities Act be amended so as 





holders operate express service by arrangement with the Railway Express 
and in connection therewith perform pick-ups and delivery services at 
Reno, Elko and Las Vegas: Donald Bartlett operating between Las Vegas 
and Reno; Buzz Morrison of Reno, Francis Riordan of Ely, and Gordon 
Griswold of Elko operating on call between points in Nevada. 

North Dakota has issued one certificate to The Northwest Airways, 
Inc., of St. Paul, Minn. 

Pennsylvania has issued 43 certificates and refused one application but 
at the present time only 2 intrastate operations. 

West Virginia will issue certificates after January 1, 1932, but there 
are no intrastate operations at the present time. 

Wyoming has granted 2 certificates and there are 2 intrastate operations 
at the present time. There are at least 3 other applications contemplated in 
the near future. No applications have been denied. 

The total number of intrastate certificates outstanding is therefore some- 
thing over 59. The number of intrastate operations carried on is ap- 
proximately 19. 
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to bring aircraft common carriage within the jurisdiction of the 
commission, and that special sections be enacted to cover the is- 
suance of certificates of convenience and necessity to aircraft com- 
mon carriers, the regulation of rates of such companies, as well as 
other types of regulation which may be deemed advisable. The 
existing Director of Aeronautics who now has jurisdiction over 
the licensing of pilots and aircraft should not be given this type 
of regulatory power. The Public Utilities Commission is better 
equipped by experience to deal with the problem, and inasmuch as it 
regulates other common carriers would be better able to deal with 
the delicate adjustment and coordination of this transportation 
medium with other existing types. The existing powers of the Di- 
rector of Aeronautics should, however, not be curtailed. His con- 
trol of licensing and of safety regulation will not interfere with 
the activities of the Public Utilities Commission in applying the 
general public utility regulations, and there is good reason why 
the latter body should not be burdened with the duties of licensing 
and inspection. 


Conclusion 


The committee recommends that aircraft common carriers be 
brought within the jurisdiction of the commission by adding sec- 


tions to the code to specifically cover this phase of regulation. 
The mere amendment of sections 501 and 614-2, 614-2a of the 
General Code so as to extend the definition of common carrier and 
public utilities to include them would lead to considerable con- 
fusion in interpreting the extent and character of the commission’s 
control. In drawing these provisions careful attention should be 
given to the types of carriers to be included, the method of rate 
control, and, in addition, the advisability of extending the regulatory 
control over the character of a service and the issuance of securities. 


{[Epiror’s Note: Supplementing this article, the author included two 
documentary certificate application forms from Illinois and Pennsylvania. 
These documents appear in connection with another study, at page 275 of 


this issue.] 





UNOBSTRUCTED AIRPORT APPROACHES 


SHELDEN D. EL.iott* 


No one can contemplate the recent rapid increase in the estab- 
lishment and construction of airports throughout the United States' 
without conceding their manifest importance to the development of 
air navigation. Landing fields, to be of any commercial signifi- 
cance, whether they be focal or terminal points for extensive aerial 
arteries, or merely emergency bases, must be properly designed 
and adequately equipped. Geographical propinquity to industrial 
or population centers, or to existing air routes, may constitute a 
considerable factor in their practical utility. But an airport offer- 
ing all these advantages, may yet be seriously handicapped by the 
presence on adjoining land of obstacles of such a height or nature 
as to menace the safe landing or taking off of aircraft.? It is to 
the problem of the abatement, regulation and prevention of such 
hazards, with a view toward protecting the airports therefrom, that 
legislative and administrative bodies recently have begun to direct 
their attention. 


At the present stage in the development of air navigation it is 
uniformly recognized that the average climbing or descending angle 
of airplanes in taking off and landing is approximately 8°7’; that 
is, one foot of elevation or descent for every seven feet of hori- 
zontal distance traversed.* Thus, an object situated at the terminus 





*Of the Los Angeles Bar. Research Assistant in Law, University of 
Southern California. 

1. According to Department of Commerce statistics, there were 1,960 
airports and landing fields in the United States on September 1, 1931. Of 
these, 620 were municipal and 639 commercial. 3 Air Comm. Bull. 147 (1931). 

2. “These obstacles have been found to be buildings, especially tall 
buildings, towers on buildings or tower buildings, smoke stacks, flag poles, 
radio towers and similar structures, telephone and telegraph lines, and 
especially, high-tension transmission lines. In addition, smoke and gases 
may interfere with the operation of the port by reducing visibility. Not 
only does the smoke itself produce a condition of poor visibility, but the 
smoke particles serve as condensation nuclei and materially increase fog 
frequency. Certain industrial plants give off vapors having a corrosive 
action on the materials used in aircraft construction and while the plant 
structures may not constitute physical obstacles, yet the port should be free 
from the harmful action of such gases.” Report of Committee on Airport 
Zoning and Eminent Domain, 2 Air Comm. Bull. 325, 327 (1931). See also, 
Airport Planning, 2 Air Comm. Bull. 31, 34 (1930); Williams, “Legal Con- 
siderations in the Planning of Airports,” 155 Annals, pt. II, 43, 46 (1931). 

3. This is the estimated ratio for average planes at sea level. The angle 
decreases for higher levels, and also for heavily loaded transport planes, 


[207] 
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of a landing runway decreases the effective length of the latter 
by seven times the object’s height. Naturally, the kind of obstruc- 
tions encountered in the vicinity of airports varies with the nature 
of the surrounding territory and its degree of industrial, residential 
or agricultural development. To insure a safe aerial approach 
to an airport or landing field of average dimensions, it seems 
generally to be acknowledged that all obstacles of an ordinary 
nature within an exterior zone of from one thousand to fifteen 
hundred feet in width contiguous to the perimeter of the airport 
should, in the interest of safe aviation, be subject to regulation.‘ 
The form which such regulation may take depends upon the extent 
of the legislative or administrative power to deal with the con- 
flicting interests involved. 


Survey of Foreign Legislation 


The abatement of air hazards in the neighborhood of airports 
is a problem by no means peculiar to this country. Foreign legis- 
lators and government officials early recognized and sought to 
eradicate or minimize the dangers presented by the existence of 
such impediments to aerial circulation.> In some countries, gov- 
ernmental regulation was limited to simple prohibitions of restricted 
scope and application; in others, particularly Italy, Poland, Nether- 
lands and Jugoslavia, more ambitious projects for the regulation of 
obstacles and adjustment of property rights were conceived and 
put into operation. 

In Italy, the evolution of restrictive legislation has exhibited 
an increasing tendency toward complete governmental protection 
of airports from the dangers of neighboring obstructions. A min- 
isterial decree of November 19, 1921,° regulating air navigation, 
included a prohibition against the flying of captive balloons, kites 
or moored dirigibles in the proximity of any airport without spe- 
cial permission.’ Provision also was made for the lighting of all 





for which the ratio may be as low as ten to one. 2 Air Comm. Bull. 325 
(1931) ; Williams “Legal Considerations in the Planning of Airports,” 155 
Annals, pt. II, 45 (1931). 

4. Hubbard, McClintock & Williams, Airports, 126. And consult the 
various statutes hereafter cited. 

5. Due to the limited facilities at his disposal, the author has had to 
rely on secondary sources for his foreign statutory material. In some in- 
stances the statutes cited may have been superseded by subsequent legisla- 
tion, and therefore their up-to-dateness cannot be vouched for. 

6. See: 6 Revue Juridique Internationale de la Locomotion Aerienne, 
280 (1922) (hereafter cited as R.J.J.L.A.). 

7. Art. 34. 
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fixed obstacles dangerous to flight (such as towers, chimneys, wire- 
less antennae, etcetera) within a zone 500 metres in width sur- 
rounding each airport and landing field. On January 11, 1925, a 
more detailed scheme of Air Navigation Regulations was approved.® 
The prior provisions were made more specific by the enunciation 
that the floating objects above enumerated should not be permitted 
in the vicinity of an airport at a distance of less than ten times 
their greatest height, and by requiring both day and night mark- 
ing for fixed obstacles.1° The Law of June 23, 1927, supplanted 
the existing restrictions by the establishment of non edificandi servi- 
tudes." No structures or elevated obstacles might thereafter be 
erected at a distance from the airport boundary of less than fifteen 
times the height of the obstacle itself.12 The Minister of Aero- 
nautics was authorized and empowered to determine the nature 
and extent of such servitudes, and, by ministerial fiat, to order the 
demolition or alteration of such obstacles.'® 

Promulgated by a presidential decree of March 14, 1928, the 
Air Navigation Law of Poland’ limited adjacent property rights 
by forbidding the construction of fixtures and fences, the planting 
of trees, the installation of power lines and/or the erection of 
other obstacles, within a radius of 950 metres from the center of 
any public airport of the first class, 650 metres for those of the 
second class and 400 metres for all others.1® Beyond the circum- 
ference thus described, a further zone 500 metres in width was 
imposed in which it was forbidden to erect, without special per- 
mission, structures of more than six metres in height and danger- 
ous to air navigation. The law sanctions the use of expropriation 
to preserve such restrictions, Other articles provide for the light- 
ing and air-marking of obstacles more than twenty metres high 
situated within one kilometre from the airport boundaries and of 
radio towers within ten kilometres.’® 

What is perhaps the most comprehensive legislation on the 
subject of building restrictions in the vicinity of airports and land- 





8. Art. 35. 

9. See: 10 RJULL.A. 185 (1926); 2 Zeitschrift al das gesamte Luft- 
recht, supp. 24, 74 (1926) (hereafter cited as Z.L.R. 

10. Arts 102 & 103. Art. 103 was slightly is by a subsequent 
decree of Jan. 23, 1927. 11 RJ.I.L.A. 414 (1927). 

11. See 12 R.JI.L.A. 340 (1928). 

12. Art. 8. 

13. Art. 9. 

14. See 12 RJI.L.A. 451 (1928); 2 Z.L.R. Supp. 33, 45 (1928). 

15. Art. 22. 

16. Arts. 24, 25 & 26. 
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ing fields is embodied in the Netherlands Law of July 30, 1926,!7 
Articles 22 to 43. These sections provide in detail for the en- 
forcement of restrictions against the erection of buildings, plant- 
ing of trees, etcetera, within a distance of 200 metres from the 
airport boundary and of structures exceeding twenty metres in 
height within a distance of 400 metres. Great care is taken to 
insure the adequate indemnification of neighboring landowners for 
the injuries thereby sustained and the procedure to be followed 
in recovering such compensation is set forth in considerable detail. 

The Jugoslavian Air Navigation Law of February 22, 1928,'* 
specifically forbade the planting of forests or hop-fields, and the 
installation or erection of elevated structures, factory chimneys, 
wireless antennae, electric power poles or telegraph or telephone 
lines, within a radius of 1000 metres from an airport, without spe- 
cial permission, The act also authorized the condemnation of 
existing obstacles by the Minister of Communications.’® 

In other countries, the air navigation laws, although not so 
comprehensive on this particular point, nevertheless indicate some 
effort on the part of the respective governments to cope with the 
problem. In Australia,?° Belgium,” Canada,?? France,?* Siam,” 
Spain®® and Sweden,”* the extent of government protection went 
no further than that effected by the Italian decree of 1921.77 In 
Dantzig** and Mexico,”® general provision was made for expro- 
priation for airport purposes. The Czechslovakian Air Navigation 





See 1 Z.L.R., Supp. 148, 165 (1927). 
See 14 Droit Aérien 320 (1930). 
Ast. 35. 
. Air Navigation Regulations, Arts. 87 & 88. 

21. Resolution of the Minister of Railways, Marine, Post, Telegraphs, 
Telephones, and Aviation. April 12, 1926. Arts. 47 & 48 (1926). 10 
R.J.1.L.A. 425. See also the regulations of August 20, 1926, Arts. 37 & 38. 
10 R.J.I.L.A. 432 (1926). 

22. Air Regulations, 1920. Art. 89. 

23. Decree of May 19, 1928, Arts. 47 & 48. 12 R. J. I. L. A. 444 (1928). 

24. Air Navigation Law of 1922, as modified by amendments of 1924 
and 1925. 13 Drott Aérien 419 (1929). 

25. Annex to Royal Decree of November 25, 1919, §§ 88 & 89. 7 
RI1I.LA. 23: (1923). 

26. Royal Decree of December 8, 1922, Arts. 52 & 53. 8 RJ.I.L.A. 
325 (1924). 

27. Supra, footnote No. 6, Arts. 34 & 35, forbidding captive balloons, 
kites and moored dirigibles in the vicinity of airports and requiring the 
marking of all fixed obstacles dangerous to air navigation within certain 
distances. 

28. Air Navigation Law of June 9, 1926, Art. 15. 11 RJ.I.L.A. 295 
(1927); 1 Z.L.R., Supp. 145 (1927). 

29. Law of Civil Aeronautics, 1930, Art. 55. 2 Journat or Air Law 563 
(1931). 
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Law of July 8, 1925,%° dealt in considerable detail with the pro- 
cedure to be followed in the use of expropriation for acquiring 
possession of, enforcing servitudes upon, or regulating the height 
of, obstacles impairing the utility of airports.*t Germany,®? Bul- 
garia®* and the Saare Territory,** confined their measures to legis- 
lative declarations that a fixed zone surrounding each airport was 
to be considered as part thereof. The Chilean decree of October 
17, 1925, forbade the erection of walls, houses, masts and electric 
lines, in the vicinity of airports at a distance of less than ten times 
their own height.** In Hungary,** no elevated structures or high 
tension power lines were permitted within a distance of 500 metres 
from the airport boundary except by special concession. The 
Japanese Air Navigation Law of April 8, 1921," authorized the 
marking of all obstacles situated within 500 metres from the air- 
port and empowered the airport proprietor in emergency cases 
to enter upon adjoining land and remove the obstacle.** A differ- 
ent solution was attempted in the Argentine Republic,®® in regard 
to military airports, by fixing a minimum area of 400 by 400 metres 
as the size of the landing field, and requiring that where any ob- 
structions were situated at its boundary, the opposite boundary 
should be extended for a distance of seven times the height of the 
object. 

Foreign writers have discussed the problem of eliminating 
obstacles in the vicinity of airports and have offered many valuable 
suggestions.*° The project of a law embodying a number of their 


= ee" 10 R.JI.L.A. 348 (1926); 1 Z.L.R., Supp. 180 (1927). 
l.. Art. 2d. 

32. Law of August 1, 1922, Art. 8. 7 RJ.J.L.A. 61 (1923). 

33. Aeronautics Law of July 23, 1925, Art. 9. 10 RJ.I.L.A. 44 (1926). 

34. Ordinance of February 15, 1928, Art. 8. 13 Droit Aérien 393 
(1929) ; 2 Z.L.R., Supp. 15 (1928). 

35. Art. 37. 11 RJJI.L.A. 404 (1927). 

36. Modifications of the Decree of December 30, 1922, on Air Traffic. 
February 22, 1924. Art. 1. 8 RJ.I.L.A. 529 (1924). 

37. Consult: 9 RJ.ILL.A. 238 (1925). 

38. Art. 24. 

39. Instructions in Regard to Civil Institutions; June 30, 1923. Ap- 
pendix: Instructions in Regard to Military Landing Fields. General Condi- 
tions, § 1. 9 RJ.I.L.A. 168 (1925). a 

40. In 1927, M. Duval expressed the opinion that under the existing 
legislation in France governmental control for the protection of airports 
was limited to the prevention of future power transmission lines in their 
vicinity. Departmental supervisors of electric power were required to sub- 
mit their projects for the extension of lines into the neighborhood of 
airports to the approval of the Air Navigation Service, a national board. 
The dismantling of existing lines could be effected only by amicable agree- 
ment between the airport proprietor and the power company. As to privately- 
owned structures, either existing or contemplated, no protection was afforded. 
The author advocated the adoption of a statute creating non edificandi 
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proposals in regard to aerial servitudes was drawn up and sub- 
mitted to the French Chamber of Deputies.4t The draft repre- 
sents a careful analysis and an endeavor to secure a satisfactory 
adjustment of the conflicting rights involved. The erection of 
future obstructions is to be prevented by the creation of aerial 
servitudes, surrounding every airport with a zone 500 metres in 
width, in which zone the erection or installation of any objects 
dangerous to the landing or taking off of aircraft is forbidden. 
Encircling this primary zone, further zones, each 250 metres in 
width, are to be established. In the first of these secondary zones 
the height limit for structures is fifteen metres, in the next twenty 
metres, and so on. As to existing obstructions, the proposed law 
provides for their removal or modification by means of expro- 
priation, on payment of the requisite indemnity. Article 7 requires 
that, in any case where the establishment of an aerial servitude 
under the terms of the act causes actual damage to the property 
interest of an adjoining landowner, he shall be awarded compensa- 
tion to the extent of the damage proved. 

The above examples of foreign legislation are of academic 
interest as illustrating the various methods in which other nations 
have approached the problem.*** In some aspects they bear a 





servitudes surrounding airports, but expressed doubt that public opinion would 
support such a measure because of its incompatibility with the established 
pret of property rights. The article is reprinted in 11 RJ.J.L.A. 250 
(1927). 

The theme was ably enlarged upon by M. Tissot in a later article. He 
suggested that in some cases privately-owned obstacles might be abated or 
appropriated by condemnation proceedings instituted by the airport as a 
public utility. To meet those instances where expropriation was not avail- 
able, the author seconded M. Duval’s recommendation for the legislative 
adoption of non edificandi servitudes similar to those enforced in Italy, 
Poland and the Netherlands. In many cases, however, the imposition of such 
servitudes would be so oppressive as to constitute a taking of private prop- 
erty without due compensation, in contraventicn of Art. 454 of the Civil 
Code. M. Tissot suggested that, while the general attitude of existing ad- 
ministrative laws did not authorize the owner of land burdened with a 
servitude of public use to demand an indemnity therefor, nothing would 
prevent the law creating a new type of servitude from authorizing the 
payment of such an indemnity. Tissot, “Des Obstacles a la Navigation 
Aérienne dans le Voisinage des Aérodromes,” 12 R.J.J.L.A. 129 (1928). 

41. Consult: 14 Droit Aérien 467 (1930). 

4la. Two recent foreign legislative enactments have come to the author’s 
attention too late to be included in the above text, namely, the Air Naviga- 
tion Law of Greece, Law 5017, June 3, 1931, reprinted in 15 Droit Aérien 
446 (1931) and an extract from the “Diaro do Governo” of Portugal, No. 
102, May 2, 1931, reprinted in 15 Droit Aérien 524 (1931). 

The former, in Art. 60, provides for restrictive zones surrounding each 
civil airport for a distance of 5000 metres, wherein no structures may be 
erected protruding above an imaginary inclined plane of an incidence of 
1 to 15 sloping upward from the limits of the airport. For a military air- 
port the slope of such plane is to be 1 to 20. Existing structures which 
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marked resemblance to state legislation in this country, subject to 
the necessary differences in administrative details. The sugges- 
tions and precautions they reveal may be of some assistance in 
the formulation of a uniform law of airport protection. 


State Legislation 


Within the past few years, and particularly during 1931, a 
noteworthy increase has been manifested in the enactment of state 
statutes embodying the principles pf protection of airport ap- 
proaches, It should be noted that the legislatures have, for the 
most part, restricted the benefits of such protection to municipal 
or publicly-owned airports and flying fields. 

Indiana seems to have been the pioneer in the field of legis- 
lative regulation on the subject. A general provision was adopted 
in 1920,%* vesting in cities, acting through their common councils, 
the power to prevent or remove obstructions on territory abutting 
on city aviation fields, in the same manner as theretofore exercised 
by the city over its other property and public streets. In 1929, a 
detailed statute was enacted governing the establishment of muni- 
cipal airports by cities of the second-class.** It authorized the 
cities to create Boards of Aviation Commissioners and these boards 
were given full power to require any person or corporation, public 
as well as private, to remove or place underground all wires, cables 
and power lines within six hundred feet of such landing fields, 
upon payment of the costs of such alteration. No franchises fot 
the construction of future projects within a similar distance may 
be granted without the consent of the Board. Within a radius 
of one-half mile from any such airport, no overhead electric power 
line carrying a voltage of over forty-four hundred volts and hav- 
ing poles over thirty feet in height may be installed without the 
Board’s permission, In addition, the Commissioners were given 
the power to establish restricted zones for a distance of fifteen 





infringe upon such restricted airspace are to be properly marked at the 
expense of the Minister of Air, who has also authority to exempt one or 
more sides of the airport from the above restrictions where the enforce- 
ment thereof would be rendered impossible or highly inconvenient by the 
nature of the adjacent terrain. 15 Droit Aérien 459 (1931). 

The Portugese regulations comprise 12 articles modelled upon the pro- 
jected French law of aerial servitudes. They provide for the establishment 
of such concentric servitudes in the vicinity of all state or public airports, 
and for the abatement of existing obstacles on payment of indemnity to 
the owners. 15 Droit Aérien 524 (1931). 

, 42. Ind. Acts 1920, p. 160, § 3842(5) ; amended by Ind. Acts. 1921, c. 111, 


"43. Ind. Acts 1929, c. 57, 8§ 5(8), 9, 11. 
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hundred feet surrounding each such airport, in which zones no 
structures may be permitted of such height to interfere with the 
descent of aircraft at a gliding angle of seven to one. The zoning 
power was augmented by the power of eminent domain, to be 
exercised, if necessary, to the extent of condemning the land it- 
self, and regranting to the owner a “perpetual and irrevocable 
free license to use and occupy such land within such zone for all 
purposes except the erecting of buildings or other structures above 
the height so prescribed.” All subdivision projects within a distance 
of six hundred feet from any such airport must first be approved 
by the Board of Aviation Commissioners. In 1931, similar powers 
were granted to the Boards of Public Works of all first-class cities, 
with some variations.*! In both statutes the provisions were made 
expressly applicable to airports outside as well as within the city 
limits. 

During the period from 1926 to 1929, several States enacted 
general provisions for the protection of airports without specifically 
authorizing the removal or restriction of obstacles on circumjacent 
land. For example, in 1926 Kentucky created a State Air Board 
and empowered it, among other things, “to bear the expenses of 
removal or change of such obstructions as shall exist to menace 
of air travel.’* California, in 1927, authorized its Board of 
Harbor Commissioners to establish landing fields and to regulate 
“the use of other property within their jurisdiction so as not to 
interfere with such transportation by air.”*° The Pennsylvania 
State Aeronautics Commission, in 1929, was given the general 
power “to remove or otherwise eliminate such obstructions as shall 
menace air travel.’”*7 In the same year, South Carolina granted 
to the Airport Commission for the City and County of Green- 
ville the power “to condemn, take and use any land or property 
which it may deem necessary, for the purpose of establishing and 
protecting said aeroplane landing fields.’** Iowa requires muni- 
cipalities to submit to the Board of Railroad Commissioners the 
plans for proposed municipal airports, showing among other things 
the “location and type of obstructions on or near the site.’’*® 





44. Ind. Acts 1931, c. 33, §§ 7, 9, 10. 

45. Ky. Acts 1926, c. 107, § 165-3. roan 

46. Cal. Stats. 1927, c. 169; Cal. Pol. Code, § 252414. Since the jurisdic- 
tion of the Board of Harbour Commissioners is restricted to the immediate 
vicinity of San Francisco Bay, the act was of limited application. See Cal. 
Pol. Code, § 2524. 

47. Pa. Laws 1929, No. 175, § 1208(d). 

48. S.C. Acts 1929, No. 440, § 2. 

49. Towa Acts 1929, c. 138, § 6. 
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Other States apparently felt the need for more specific legis- 
lation. The New Hampshire law of 1929, providing for the es- 
tablishment of municipal airports, empowered the cities and towns 
to acquire, by purchase, lease or eminent domain “partial rights 
in lands adjoining the landing areas in order to remove obstruc- 
tions, or to prevent their erection, or to prevent any use of such 
adjoining land as would hinder the proper development of the 
landing field.’’®° 

Connecticut authorized the Commission of Aeronautics to 
“cause notice to be given to the owner or any person responsible 
for the existence of any obstacle so located as to constitute a 
hazard to aerial navigation or to the efficient or safe use of any 
airport, requiring such owner or other person to remove such 
obstacle within such reasonable time as shall be fixed by said Com- 
missioner, The owner or owners of such airport shall pay to the 
owner of such obstacle just compensation for such removal.”®? 
In addition, the Commissioner is given the power to “establish 
safety-zoning regulations governing the area adjacent to any air- 
port.’’5? 

In 1931, Ohio enlarged the authority of municipal corporations 
to include the power “to purchase, /ease or condemn land and/or 


air rights necessary for landing fields, either within or without the 
limits of a municipality.”** 

The recent Municipal Airport Act adopted by Alabama makes 
detailed provision for the protection of municipal airports by grant- 
ing to municipalities extensive intra- and extra-territorial powers 
in regard to the condemnation and zoning of neighboring property 
to the extent of one-quarter mile from such airports.** 





50. N. H. Laws 1929, c. 90, § 68d. 

51. Conn. Pub. Acts 1929, c. 236, § 4. 

52. § 5. The section expressly reserves to persons aggrieved by such 
regulations a remedy by appeal. Otherwise, there might be some question 
as to its constitutionality as an attempted delegation of legislative power. 
Tighe v. Osborne, 149 Md. 349; 133 Atl. 465; 46 A.L.R. 80 (1926). 

53. Ohio Laws 1931, No. 601, § 3939(22). 

54. Ala. Laws 1931, No. 136. The provisions in question read as fol- 
lows: “Section 11. Any municipality of this State which has established 
and is operating a municipal airport shall have the power and authority to 
condemn, or acquire by purchase or gift, the right to abate or remove, any 
structure, building, tower, pole, wire, tree, woods, or other thing, or portion 
thereof, located within one-quarter of a mile of such airport, which the 
governing body of such municipality shall determine to constitute a menace 
to the safety of aircraft using such airport, including the right of ingress 
to and egress from the land upon which such structure, building, tower, pole, 
wire, tree, woods or other thing exists, for the purpose of such abatement 
or removal. In addition to the foregoing power and authority, any such 
municipality shall also have the power and authority to condemn, or acquire 
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A similar act in Maine provides that any city, town or county 


may by gift, purchase, lease, or if necessary condemnation, acquire 


“air rights and easements over private property adjoining such [municipal] 
airports and landing fields in order to provide unobstructed air space and 
safe approaches for the landing and taking off of aircraft using such 
airports and landing fields, to place and maintain suitable marks and 
lights for the safe operation thereof and to prevent any use of such 
adjoining land as would hinder the proper development or use of such 
airports and landing fields. Cities and towns may enact zoning ordinances 
applicable to such airports, landing fields and adjoining lands situated 
within the limits of such cities and towns.”55 


The Michigan legislators were evidently less willing to infringe 
upon existing property rights. As to obstructions already erected 
which in the opinion of the State Board of Aeronautics constitute 
a hazard to the safe use of any airport, landing field or seaplane 
harbor, the airport proprietor may be required to mark them;** 
with respect to future structures, the act provides as follows: 


“Section 2. It shall hereafter be unlawful for any person, firm or cor- 
poration to erect any telephone, telegraph or transmission lines, wires, 
cables, poles or towers within a distance of 1,000 feet of any licensed air- 
port, landing field or seaplane harbor which in the opinion of the Board 
of Aeronautics will be hazardous to the safe use of such airport, landing 
field or seaplane harbor. 





by purchase or gift, the right to the unobstructed use of such portion of the 
air space above lands within one-quarter of a mile of such airport as the 
governing body of such municipality may determine to be necessary to the 
safe landing and taking off of aircraft utilizing such airport. Such municipal- 
ity shall have the further power and authority to acquire by purchase or 
gift, or to condemn, for a term of years or perpetually, the right to place 
and maintain, obstruction markers and/or lights upon any structure, build- 
ing, tower, pole, wire, tree, woods, or other thing, located within one-quarter 
of a mile ‘of such airport, which ‘the council shall determine to constitute a 
menace to the safety of aerial navigation to or from said airport, including 
the right to lay and maintain conduits and wires to such obstruction mark- 
ers and/or lights. Proceedings for the condemnation of any of the rights 
mentioned in this section shall be governed in all respects by the laws of 
this State applicable to the condemnation by such City of easements in 
land for public purposes.” 

“Section 14. Each municipality in this State which owns any land in 
fee simple devoted to municipal airport uses, or upon which the development 
of a municipal airport has been commenced, shall have such power and 
authority over all extra-corporate territory within one-quarter of a mile 
of such land as is conferred upon it with respect to territory within its 
corporate limits by Sections 1878 and 1879 of the Code of Alabama of 1923 
and/or an Act of the Legislature of Alabama approved September 26, 1923, 
conferring zoning powers upon municipalities having a population of one 
hundred thousand inhabitants, or more; provided, however, that the power 
and authority conferred by this section shall cease upon the abandonment 
of the use, or projected use, of such land for airport purposes.” 


55. Maine Laws 1931, c. 213, § 4. 
56. Mich. Fub. Acts 1931, No. 89, § 1. 
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“Section 3. Any person, firm or corporation who fails to comply with 
the provisions of any section or part of a section of this Act shall be 
deemed guilty of a misdemeanor, and on conviction thereof shall be pun- 
ished by a fine not to exceed $500, or by imprisonment in the county jail 
not to exceed one year, or by both such fine and imprisonment in the dis- 
cretion of the court.” 


The proposed Uniform Airports Act drawn up by the Com- 
mittee on Aeronautical Law of the American Bar Association®’ 
contains the following two sections relative to airport obstructions: 


“Section 7. Where necessary, in order to provide unobstructed air 
space for the landing and taking off of aircraft utilizing airports and 
landing fields acquired or maintained under the provisions of this Act, 
the counties, municipalities, and other political subdivisions of this State 
are hereby granted authority to acquire such air rights over private prop- 
erty as are necessary to insure safe approaches to the landing areas of 
said airports and landing fields. Such air rights may be acquired by grant, 
purchase, lease or condemnation in the same manner as is provided in 
Section 10 of this Act for the acquisition of the airport or landing field 
itself or the expansion thereof. 

“Section 8. Such counties, municipalities, and other political subdi- 
visions of this State are hereby authorized to acquire the right or easement 
for a term of years, or perpetually, to place and maintain suitable marks 
for the daytime, and to place, operate and maintain suitable lights for the 
nighttime marking of buildings, or other structures or obstructions, for 
the safe operation of aircraft utilizing airports and landing fields ac- 
quired or maintained under the provisions of this Act. Such rights or 
easements may be acquired by grant, purchase, lease, or condemnation in 
the same manner as is provided in Section 3 of this Act for the acquisition 
of the airport or landing field itself or the expansion thereof.” 


Substantially the same provisions are to be found in the suggested 
State Airport Enabling Act prepared by the Aeronautics Branch 
of the Department of Commerce,** and in the 1931 legislative en- 
actments of four States.°® They combine the commendable features 
of clarity and conciseness with an elimination of administrative 
detail, rendering them more suitable for uniform adoption. 


Lack of space precludes a detailed consideration of the various 
regulations adopted by state administrative boards on the subject 
of airport protection.°° Examples of municipal and county ordi- 





57. 2 Journat or Arr Law 555 (1931); U. S. Av. R. 275 (1931). 

58. 2 Air Comm. Bull. 332, §§ 5, 6 (1931). 

59. Minn. Laws 1931, c. 214, §§ 1, 2; N. D. Laws 1931, c. 92, §§ 5, 6; 
Tenn. Pub. Acts 1931, c. 74, §§ 5, 6. 

The provisions of § 7 of the proposed Uniform Act are embodied in 
Utah Laws 1931, c. 12, § 2. 

60. Consult: Michigan Airport Field Regulations, § 2(c), U. S. Av. R. 
406 (1930); Idaho Dept. of Pub. Works, Aeronautics Div., Aeronautics 
Bulletin No. 2, June 1, 1929. Airport Rating (1), U. S. Av. Rep. 518 
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nances will be considered below under the heading of “Airport 
Zoning”. 

From a survey of the existing state enactments several short- 
comings may be noted. For the most part, the benefits of their 
provisions are restricted to airports owned and operated by muni- 
cipalities or other political subdivisions, Privately-owned airports 
operated for public use are left to struggle along without the as- 
sistance of protective legislation, Also, the statutes themselves 
in some instances exhibit a tendency to confuse or duplicate need- 
lessly the powers of condemnation and of zoning regulation, It is 
entirely possible that an effective combination of both sanctions 
may be made, securing a maximum of protection to the airport at 
a minimum both of expense to the airport proprietor and of in- 
jury to the adjoining landowner, 

It is beyond the scope of this article to discuss the relative 
rights of the landowner and the aviator.*' The two leading de- 
cisions on the question’? have evoked a wealth of comment and 
discussion, Whatever be the ultimate determination as to the ex- 
tent of the landowner’s rights in superjacent airspace, it is apparent 
that without some legislative intervention these rights will ordi- 
narily be invaded in the case of property immediately abutting on 
an airport. There are exceptions, of course, such as where the 
landing field itself is of such dimensions as to permit the aircraft 
to attain an elevation exceeding that of the adjacent proprietor’s 
ownership before traversing the airport boundary. In most cases, 
however, an adjustment of rights must be found whereby such 
owner’s tri-dimensional ownership may in effect be truncated by an 
imaginary plane tilted at a slope of seven to one, the lower edge 
resting on the airport boundary. For the safety of air navigation, 
no objects should be permitted to obtrude above this imaginary 
surface unless their nature or location is such that marking or 
illumination will suffice to eliminate all danger therefrom. 


Airport Zoning 


At first blush, the solution which offers itself is the exercise 
of the police power in the form of zoning regulations, Munici- 





(1929); Virginia State Corp. Comm., Rules and Regulations. July 1, 1929. 
Rule 28, U. S. Av. R. 854 (1929). 

61. Consult: Hine, “Home Versus Aeroplane,” 16 Am. Bar Ass’n Jour. 
217 (1930), for an able treatment of this subject. 

62. Smith v. New England Aircraft Co., 170 N. E. 385; U. S. Av. R. 
1 (Mass. 1930) ; Swetland v. Curtiss Airports Corp., 41 Fed. (2d) 929; U. S. 
Av. R. 21 (D. C. Ohio 1930). 
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palities and even counties, under the egis of safeguarding the pub- 
lic health, morals, safety and general welfare, have, in recent years, 
been authorized and permitted to adopt reasonable limitations on 
the use of private property within their jurisdiction.°* The re- 
strictions may take the form of regulating the nature or conduct 
of business enterprises that may be carried on in certain districts, 
limiting the height of buildings therein or regulating the design 
or structure of such buildings.°* Why not utilize this same regula- 
tive power in establishing similar zones surrounding landing fields? 
The airport acts of Alabama,®* Connecticut,°* Indiana*? and Maine*® 
include legislative authorization for such zoning in conjunction 
with the exercise of the power of eminent domain. The “non 
edificandi’ servitudes advocated by foreign legislators are, in a 
sense, nationally-enforced zoning regulations, The use of restric- 
tive zoning as an aid to airport planning has been urged fre- 
quently,®°® and several municipalities and counties have adopted such 
ordinances under and by virtue of their general zoning powers.” 


63. Whitnall, “History of Zoning,” 155 Annals, pt. II, 1 (1931); Pol- 
lard, “Outline of the Law of Zoning in the United States,” 155 Annals, 
pt. II, 15 (1931); Landels, “Zoning: An Analysis of Its Purposes and Its 
Legal Sanctions,” 17 Am. Bar Ass’n Jour. 163 (1931). 

(93 — “Analysis of Zoning Ordinances,” 155 Annals, pt. II, 60, 
61 (1931). 

65. Ala. Laws 1931, No. 136, quoted, supra, in footnote No. 54. 

66. Conn. Pub. Acts 1929, c. 236, § 5. 

67. Ind. Acts 1929, c. 57, § 9; Acts 1931, c. 33, $ 7. 

68. Maine Laws 1931, €. 213: § 4. 

69. Report of Committee on Airport Zoning and Eminent Domain, 
2 Air Comm. Bull. 325, 331 (1931) ; Hubbard, McClintock & Williams, “Air- 
sorts ” 121; U. S. Chamber of Commerce, Aids to Air Commerce —. 

; Davis “Protecting the Approach to the Airport by Regulation,” 5 L. 
id Ass’n Bull. 233 (1930). 

70. County of Alameda, State of California, Ordinance No. 203 provides 
as follows: “Sec. 2. The public safety requiring and the welfare of the 
county and its inhabitants making it desirable to insure the protection and 
development of established lines of commerce and navigation by air, it is 
hereby declared to be unlawful for any person, firm, or corporation to erect 
or maintain any smokestack, flagpole, elevated tank, radio station, tower, 
building, or other structure or obstruction to the operation of aircrafts, of a 
height in excess of 50 feet upon unincorporated territory within the County 
of Alameda within 1,000 feet of any boundary of a public air navigation 
facility located upon either incorporated or unincorporated territory within 
the County of Alameda. 

“Sec. 3. Any violation of this ordinance shall be deemed a misde- 
meanor, and shall be punishable by a fine not exceeding $500 or imprison- 
ment in the county jail for not more than six months, or both such fine 
and imprisonment. Each day’s continuation of a violation of any of the 
provisions of this ordinance shall be deemed a separate and distinct offense.” 

For examples of municipal ordinances, consult: 2 Air Comm. Bull. 33 
(1931). For discussions of the Oakland Port Ordinance, consult: Davis, 
“Protecting the Approach to the Airport by Regulation,” 5 L. A. Bar Ass’n 
Bull. 233, 234 (1930); Baer, “Municipal Regulation and Policing of Air- 
ports,” 6 Commonwealth, pt. II, 273 (1930). 
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The prospect of airport zoning, however, raises several ob- 
jections. Zoning regulations, being an exercise of the police power 
to the end of adjusting conflicting public interests, must of necess- 
ity remain more or less impermanent, As the complexion of the 
airport vicinity changes and new industries spring up, existing re- 
strictions may require alteration or modification to preserve a 
proper balance between the respective interests affected thereby. 
Conceivably, such variations may result to the disadvantage of the 
airport.” 

Secondly, the police power is vested only in state, municipal 
and other governmental bodies.7* Individual or corporate pro- 
prietors of airports devoted to public service cannot avail them- 
selves thereof, and any attempt to invest them with zoning powers 
probably would be held to be unconstitutional as a delegation of 
legislative authority to private persons for their own purposes.” 

Again, there is considerable doubt as to the extent to which 
zoning ordinances may be given a retroactive effect.* Even grant- 
ing that existing uses might be required to be discontinued, the 
fact that in the exercise of the police power compensation to the 
landowner is not provided for would probably render unconstitu- 
tional any ordinance which attempted to reduce the height or re- 
quire the removal of an existing lawful private structure.”> Mani- 





71. Report of Committee on Airport Zoning and Eminent Domain, 2 
Air —_ Bull. 325, 330 (1931); Hubbard, McClintock & Williams, Air- 
ports, ; 

72. The California Constitution guarantees to “freehold” cities, and cer- 
tain others, a large degree of local autonomy and provides that in the 
regulation of “municipal affairs” the charter provisions shall be impervious 
to general state legislative enactments. Cal. Const., Art. XI, §§ 6, 8; Gray- 
biel, “Review of California Decisions on Municipal Law,” 11 Cal. L. Rev. 73, 
91 (1931) ; Jones, “Municipal Affairs in the California Constitution,” 1 Cal. 
L. Rev. 132 (1913); Note 5 Cal. L. Rev. 500 (1917). The zoning of 
municipal airports would probably be held to be a “municipal affair,” and 
as to such cities any state legislation on the subject would fail of its purpose 
in so far as it sought to establish uniformity in municipal ordinances. 
Baer, “Municipal Regulation and Policing of Airports,” 6 Commonwealth, 
pt. II, 273, 274 (1930). The constitutional provision, however, applies only 
pT and not to counties. Nicholl v. Koster, 157 Cal. 416, 108 Pac. 302 

Ps Tighe v. Osborne, 149 Md. 349, 131 Atl. 801, 43 A. L. R. 819 (1925) 
and note. 

74. 39 Yale L. Jour. 735 (1930); Jones v. City of Los Angeles, 81 Cal. 
Dec. 103, 295 Pac. 14 (1931); 20 Nat. Mun. Rev. 167 (1931). 

75. “When a case or situation involves an actual ‘taking’ of property 
or a genuine ‘depriving’ of a full or partial interest in property, and when 
such ‘depriving’ is for some specific improvement or project, the courts 
have promptly removed the false label of ‘Police Power’ and have in place 
thereof, affixed the true and appropriate name of ‘Eminent Domain,’ thus 
insuring to the owner, that compensation to which he may be legally and 
constitutionally entitled.” Metzenbaum, Law of Zoning, 48 

















AIRPORT APPROACHES 221 


festly, it would violate the constitutional guaranty against the taking 
of private property without payment of compensation.”* Yet in 
many instances the compulsory removal of such structures may be 
of vital interest to the safety of the airport. 

This introduces a further problem. Since, in exercising its 
zoning power, the municipality does not “take” any additional pri- 
vate property but merely curtails the uses to which such property 
may lawfully be devoted, it would seem that the superjacent air- 
space might be held to remain the property of the landowner, de- 
spite his disability to use it for building purposes. Under the 
dicta of Smith v. New England Aircraft Company,” and Swetland 
v. Curtiss Airports Corporation,® would not an action lie against 
the aviator for invading such air rights above the restricted height 
but below the level established by the federal “height-of-flight” 
rule?7® A negative answer might be supported under either of 
two lines of reasoning. First, the establishment of a building 
restriction does vest in the public a privilege to use the super- 
jacent airspace. Second, the landowner’s rights in airspace extend 
upward only to the height of his effective possession.°° A zoning 
ordinance, by prohibiting the use thereof above a certain elevation, 
determines the limits of such possession, and, a fortiori, of his 
ownership. Any flight above that height would not, in the absence 





76. U.S. Const., Amend. xiv. 

77. 170 N. E. 385, U. S. Av. R. 1 (Mass. 1930). It should be re- 
membered that the court had before it the question as to whether or not 
the exception to the federal minimum altitude rule authorized flights below 
500 feet for purposes of landing and taking off. In deciding that it did not, 
the court expressly stated: “We do not decide whether or to what extent 
flight by aircraft at a lower altitude than five hundred feet may be author- 
ized in the exercise of the police power. As already pointed out, existing 
statutes and regulations do not go to that extent.” Smith v. New England 
Aircraft Co., 170 N. E. 385, 393; U. S. Av. R. 1, 17 (Mass. 1930). In 
other words, had the defendant pleaded a local zoning ordinance in justi- 
fication of his flying below 500 feet for landing and taking off, the same 
court might uphold the defense in an action of trespass. 

78. “Until the progress of aerial navigation has reached a point of 
development where airplanes can readily reach an altitude of 500 feet before 
crossing the property of an adjoining owner, where such crossing involves 
an unreasonable interference with property rights or with effective posses- 
sion, owners of airports must acquire landing fields of sufficient area to 
accomplish that result. In such instances, to fly over the lands of an ad- 
joining owner at lower altitudes, the owners of airports must secure the 
consent of adjoining property owners, or acquire such right by condemna- 
tion when appropriate enabling statutes are enacted.” Swetland v. Curtiss 
aa Corp., 41 Fed. (2d) 929, 942; U. S. Av. R. 21, 46 (D. C. Ohio 
930). 


79. Consult, also: Hine, “Home Versus Aeroplane,” 16 Am. Bar Ass’n 
Jour. 217 (1930). 

80. That such should be the extent of his upward ownership is indi- 
cated in both the Smith case and the Swetland case. 
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of other circumstances giving rise to a legal liability, be an invasion 
of the subjacent owner’s rights and he would have no cause of 
action, 


Eminent Domain 


The zoning power, unsupported by other effective sanction, 
being insufficient to fulfill the present needs for airport protection, 
inevitably the stop-gap must be found in the power of eminent 
domain.* In many instances, this would require legislative recog- 
nition that public (as distinguished from purely private) airport 
enterprises are public uses and an express grant of the power of 
condemnation for the purpose of maintaining clear approaches. 
As noted above, the benefits of most of the present legislation in 
this direction are limited to municipal airports, and, in the inter- 
ests of aviation as a whole, should be extended to all public air- 
ports, 

The distinction between the police power and the power of 
eminent domain has been drawn frequently.** The proper exer- 
cise of the latter constitutes an actual taking of the property con- 
demned in return for due compensation.®* By its use, the airport 
proprietor would be enabled to remove existing obstructions en- 
tirely, or to acquire so much thereof as constituted an interference 
with the safe approach of aircraft to his landing field. 

In granting the power of eminent domain to public airports, 
the following possibilities should be kept in mind. The grant may 
authorize excess condemnation, whereby the airport proprietor is 
empowered to take the adjacent land itself, remove or alter the 
structures thereon, and dispose of so much of the property as is 
not absolutely necessary for the protection of the airway ap- 
proaches.** A second alternative is to provide for condemnation 
of the air rights alone, leaving to the owner the exclusive domin- 
ion of the surface and as much of the airspace as lies beneath the 
imaginary transverse plane.** An incidental power, and one which 
should be permitted as a last resort where the removal or abate- 
ment of obstructions cannot be feasibly effected because of the 





_ 81. Report of Committee on Airport Zoning and Eminent Domain, 2 
Air Comm. Bull. 325, 330 (1931). 

82. Consult: Metzenbaum, Law of Zoning, 42, and cases there cited. 

83. Metzenbaum, Law of Zoning, 46; Report of Committee on Airport 
Zoning and Eminent Domain, 2 Air Comm. Bull. 325, 328 (1931). 

84. Proceedings of the National Conference on Uniform Acronautics 
Regulatory Laws, 1930, 96. 

85. Proposed Uniform Airports Act, § 7; 2 Journat or Arr Law 555, 
U. S. Av. R. 278 (1931). 
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inconvenience or expense involved, is that of condemning easements 
for air-marking and the placing and maintenance of warning lights 
upon the structures.* 

The use of eminent domain would overcome all the limitations 
suggested under the discussion of the zoning. But the former 
also has its undesirable features. In many cases the expense in- 
curred in condemning all the necessary air rights would be pro- 
hibitive. The establishment and development of airports need leg- 
islative encouragement, As to municipal landing fields, the zoning 
power offers an effective means of preserving free approaches with- 
out the expense of payment therefor. Obviously, the airport pro- 
prietor may negotiate with his neighbors for the lease, purchase 
or other amicable acquisition of surrounding air rights,’ but the 
necessity for doing so, and the costs incurred, would tend to stifle 
private enterprise and afford municipal airports an unfair advan- 
tage. A possible solution would be the establishment of county 
airport-zoning boards having authority to zone all extra-municipal 
public airports and landing fields.** The creation of such zones 
would preserve the aerial status quo by preventing the erection of 
future obstacles, For the purpose of effecting the removal or 
abatement of existing obstructions, all public airports should be 
granted the power of eminent domain. Since neither of these 
powers is alone sufficient, at least from a practical standpoint, to 
insure the necessary airport protection, the suggested integration 
of the two would seem both desirable and satisfactory. 


Public Utility Hazards 


Thus far no attempt has been made to deal separately with 
telegraph, telephone and electric-power lines, supporting towers and 
other structures erected by public utilities. Their nature is such, 
both because of their ubiquitousness and their relative invisibility, 
as to render them peculiarly dangerous to air navigation. The 
question of their regulation has been considered in the following 
excerpt, quoted at length: 





86. Proposed Uniform Airports Act, § 8. 

87. The authority to acquire such air rights by purchase, lease or om 
is expressly accorded to municipalities in most of the present state municipal 
airports acts. 

88. On the establishment of county, or “regional,” zoning commissions, 
consult Pomeroy, “County Zoning under the California Planning Act,” 155 
Annals, pt. II, 47 (1931); Davis, “Protecting the Approach to the Air- 
port by Regulation,” 5 L. A. Bar Assn. Bull. 233 (1930). For an example 
of a county zoning ordinance for airports, consult, supra, footnote No. 70. 
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“The structures, wires, etc., of the industries at present regulated by 
public utility commissions are sometimes subject to local zoning ordinances, 
sometimes to a greater or less extent privileged by them or exempted 
from their operation. In so far as they are not regulated by zoning it 
would seem that they may best be controlled in the interest of aviation 
in so far as proper by the regulations of these commissions. Such regula- 
tions may apply not only to future but to existing structures, appliances, 
and facilities, ordering their removal or relocation or the adoption of pro- 
tective devices to prevent injury from them. Regulations of this sort are 
in exercise of the police power, for which no compensation is necessary. 
This is not unfair to the utilities since they are so regulated as to allow 
them to obtain from the public a fair net return for their services.’”® 
It has been suggested that in the case of high-tension transmission 
lines, because of their peculiar danger to air navigation, such regu- 
lation should take the form of requiring their removal from the 
surface in the vicinity of airports, and if necessary, their installa- 
tion in underground conduits.®° 


Conclusion 


In contemplating the possibility of a uniform state law for the 
protection of airports from neighboring obstructions, the author 
recommends that the following considerations be kept in mind: 

(1) The protection should be extended to all public airports, 
and not confined to municipal enterprises, 

(2) The protection should include an express extension of 
the power of eminent domain to permit the removal, alteration or 
marking of existing obstacles. 

(3) The benefits of the zoning power, or a satisfactory sub- 
stitute therefor, should be extended to all extra-municipal airports 
as well as those owned and operated by municipalities. 

(4) Public utilities operating or maintaining dangerous struc- 
tures should be required to remove them or place them under- 
ground, when in the opinion of the state regulatory board such 
alterations are necessary for the safety of air navigation. 

(5) The legislature should not attempt a detailed enumera- 
tion of the obstacles to be removed or prevented, nor should it 
indulge in mathematical calculations as to permissible distances or 
heights. The present angle of safe approach to or departure from 





89. Hubbard, McClintock & Williams, Airports, 128. See also, Wil- 
liams, “Legal Considerations in the Planning of Airports,” 155 Annals, 
pt. II, 43, 46 (1931). 

90. Report of Committee on Airport Zoning and Eminent Domain, 2 
Air Comm. Bull. 325, 327 (1931). 
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airports is by no means absolute. The development of helicopters 
and other devices may in time enable aircraft to descend or ascend 
almost vertically and as the angle of incidence increases the dangers 
from neighboring structures is correspondingly diminished.** The 
zoning restrictions and the flexible concept of the public use for 
which eminent domain is authorized will be altered accordingly. 





91. MacDonald, “Airport Problems of American Cities,” 151 Annals, 
225, 274 (1930). 











CERTIFICATES OF CONVENIENCE FOR 
AIR TRANSPORT* 


Frep D. Face, Jr. and ABRAHAM FISHMANT 


INTRODUCTION 


Carriage of persons and property by air is simply a newer 
and more rapid form of transportation, Like other forms of trans- 
portation, it will be subjected to certain governmental control and, 
like other forms of transportation, it, at times, seeks to postpone 
the exercise of that control. Particularly has it sought to avoid 
the responsibilities attached to common carriage and the restrictions 
which might be placed upon the establishment of air transport 
services, 

Second only to the questions of trespass-nuisance and liability 
is that of the desirability of applying certificates of convenience 
and necessity to air carriers, Originally a more or less academic 
question, the subject has lately assumed considerable importance 
and, while discussion of the merits has not been lacking, it may 
be stated safely that few articles have attempted to treat the ques- 
tion dispassionately and without evident bias. 

Believing sufficient data—based both upon experience and upon 
principle—could be gathered to advantage, one of the Air Law 
Institute studies was directed toward an examination of the sub- 
ject. To obtain adequate information, a rather elaborate ques- 
tionnaire’ was prepared and submitted to each of the state regula- 
tory bodies which might be charged with control over aeronautical 
activities. Replies were received from almost every state? and the 





* This study was presented by Mr. Fagg, in the form of a paper, before 
the Round Table Conference on Public Law, at the Twenty-ninth Annual 
Meeting of the Association of American Law Schools, Chicago, Illinois, 
December 29, 1931, under the title “The Regulation of Air Carrier Com- 
petition.” 

+ Mr. Fishman, of the Chicago Bar, is a Research Associate at the 
Air Law Institute. The full study made by Mr. Fishman is too volum- 
inous to be presented within the bounds of a single article, and the present 
paper is merely a summary of the essential material contained in the com- 
plete report. 

1. See Appendix A. 

2. The writers desire to express their appreciation and thanks to the 
various members of the several state public utility and aeronautical com- 
missions, and other persons, whose kindness and careful responses made 
this Institute study possible. Unfortunately, there is little material on 
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present article, in summarizing the material studied and informa- 
tion received, will be directed to a discussion of the following 
topics: I—May the States require Certificates of Convenience and 
Necessity for Air Carriers?; II—The Existing Certificate Require- 
ments; and III—Should the States require such Certificates? 


I. May THE STATES REQUIRE CERTIFICATES ? 


Any attempt to answer the question as to whether or not the 
states may properly require certificates of convenience and necessity 
for air carriers must concern itself with the following two prob- 
lems: (1) Have the states any jurisdiction over the subject mat- 
ter, or is it properly a field exclusively for federal regulation? 
and (2) If the states be not excluded from control, does the exist- 
ing state legislation empower any state regulatory body to require 
certificates of convenience and necessity for air transport services? 

These jurisdictional questions must be disposed of before the 
merits of certificate regulation can be considered and, in this study, 
it will be assumed that the air transport services in question fall 
within the legal classification of common carriers. Such an as- 
sumption, a few years ago, might have caused a storm of protest 
but, to the writers, the burden now rests upon anyone who would 
make an assertion to the contrary. At least, the assumption here 
made has the support of eminent authority.® 





state experience with certificates of convenience available in the ordinary 
reports. The data collected in this study could only have been assembled 
through the courtesy and patience of the many state officials mentioned. 

3. For a discussion of the aircraft common carrier question, the fol- 
lowing articles will be found most helpful: Edward A. Harriman, “Car- 
riage of Passengers by Air,” 1 JournaL oF Air Law 33; W. J. Davis, “State 
Regulation of Aircraft Common Carriers,” 1 Air L. Rev. 47; Carl Zollmann, 
“Aircraft as Common Carriers,” 1 JourNAL oF Arr Law 190; John K. Ed- 
munds, “Aircraft Passenger Ticket Contracts,” 1 JourNAL or Air Law 321; 
Howard Wikoff, “Uniform Rules for Air Passenger Liability,’ 1 JourRNAL 
oF Air Law 512; William M. Allen, “Limitations of Liability to Passengers 
by Air Carriers,” 2 JourNAL oF Air Law 325; and a note by Nathan Wolfe, 
Mag Are Carriers of Passengers by Air Common Carriers?” 2 Air L. 
Rev. 86. 

In cases involving provisions in insurance policies relating to common 
carriers and in injury cases involving common carrier liability, airplanes 
have been held to be common carriers: Andrew Hagymasi v. Colonial 
Western Airways, Inc. (N. J. Sup. Ct., Essex County—1931), 1931 U. S. 
Av. R. 73, where the carrier accepted all applicants except those who were 
“obnoxious” by reason of intoxication or otherwise; Law v. Transconti- 
nental Air Transport (U. S. Dist. Ct., E. D. Penn.—1931), 1931 U. S. Av. R. 
205, 3 JouRNAL or Air Law 131, where the company sold tickets generally 
to the public without discrimination and advertised by circulars the regular 
times of operaitng its planes. In Brown v: Pacific Mutual Life Ins. Co., 
8 F. (2d) 996 (C. C. A., 1925), and in North American Accident Ins. Co. v. 
Pitts, 213 Ala. 102, 104 So. 21 (1925), an airplane operator was held not to 
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Federal and State Regulation: 


In principle, under our dual division of sovereignty, the fed- 
eral government is given power to regulate interstate commerce 
and the states have retained the power to control intrastate com- 
merce. Theoretically, neither shall invade the regulatory province 
of the other but the conflicts of authority which have developed 
have given rise to certain refinements of the foregoing rule. The 
most far-reaching refinement is that state authority over intrastate 
commerce must yield to federal authority over interstate commerce 
whenever a state regulation creates an undue burden upon inter- 
state commerce.* It is obvious, of course, that a too liberal inter- 





be a common carrier where he did not advertise his business, made no 
scheduled flights but operated only when he saw fit to do so, and where 
each flight was made by special arrangement. 

Smith v. O’Donnell (Cal., 2nd App. Dist., Div. 2—Nov. 20, 1931), 232 
C. C. H. 2006 (Jan. 1, 1932): “The question arises whether appellant was 
a common carrier, and liable as such. Counsel for appellant apparently 
grounds his argument in two thoughts, first that there must be ‘the carriage 
of the thing or person from one place to another on terra firma’ in order 
to constitute a common carrier and second, that ‘so new a craft, so new an 
industry’ ought not to ‘be so classified and charged with such a liability.’ 
His first assertion assumes as a premise and as a reason for the conclusion, 
the conclusion itself and the second furnishes no legal basis for the desired 
result. If the craft be employed as a common carrier vehicle, it is not a 
reason for applying different rules of liability to say that it and the in- 
dustry is new. The appellant maintained a regular place of business for 
the express purpose of carrying those who applied. Section 2168 of our 
Civil Code defines a common carrier as follows: ‘Everyone who offers to 
the public to carry persons, property, or messages, excepting only telegraph 
messages, is a common carrier of whatever he thus offers to carry.’ Under 
the wording of this definition it is plain that the appellant was a.common 
carrier. There can be no doubt under the general law of common carriers 
that those airplanes which are engaged in the passenger service on regular 
schedules on definite routes fall within the classification. The industry itself 
should be desirous of assuring the public that those who accept their invita- 
tion to travel by air will be accorded that protection which may be afforded 
by the exercise of ‘the utmost care and diligence for their safe carriage.’” 
(Italics ours.) 

These cases, though concerned with the status of the air carrier only in 
connection with insurance policy provisions and in connection with the 
common carrier liability for injuries to passengers, clearly indicate that air 
carriers are common carriers subject to public utility regulation, for the 
so cenguaaaaa is the same whether it be for the former purpose, or for the 
atter. 

The existence of certificate regulation of air carriers in the states is 
further proof of their status as common carriers. 

4. Conversely, federal legislation controlling intrastate flying is justified 
and valid only so far as may be necessary or reasonable for the regulation 
and protection of interstate commerce. 

For a discussion of this joint problem of jurisdiction, see Kenneth F. 
Burgess, “The Twilight Zone Between the Police Power and the Commerce 
Clause,” 15 Iowa L. Rev. 162; Clarence M. Young, “The Province of Fed- 
eral and State Regulation of Aeronautics,” 1 JourNaAL or Air Law 423; 
George B. Logan, “The Interstate Commerce ‘Burden Theory’ Applied to 
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pretation of the refinement would abolish the rule for it is entirely 
possible to so construe the “burden theory” as to leave nothing 
to state regulation. But the practice has been otherwise, and we 
may safely assume that nothing but a real and substantial burden 
upon interstate commerce will curtail state action. 


It will be assumed also that the states are concerned, relative 
to the certificate question, only with regulations pertaining to intra- 
state air transport operations. The problem for determination, 
then, is whether or not the federal government has exclusive control 
over intrastate air operations so as to preclude the states from any 
regulatory action. The answer, it is submitted, is that the federal 
government has no such exclusive control. 


Let us consider the situation as regards two other types of 
carriers: (a) Railways—In 1920, the Interstate Commerce Com- 
mission was given the power to require certificates of convenience 
for interstate carriers, yet the states still retain their certificate 
authority over intrastate carriers, The federal government has not 
exclusively occupied that field! (b) Motor Bus—The Interstate 
Commerce Commission has not been given control over these car- 
riers. The authority of the several states over intrastate motor 
bus carriage has not been seriously questioned. 


But let us go further. In the railway field, the states even 
exercise certificate authority over interstate carriers—despite fed- 
eral control in the hands of the Interstate Commerce Commission.® 
In the field of motor bus carriage, where the Interstate Commerce 
Commission lacks control, the states have also exercised certificate 





Air Transportation,” 1 JourRNAL oF Air Law 433; Edward A. Harriman, 
“Federal and State Jurisdiction with Reference to Aircraft,’ 2 JOURNAL OF 
Arr Law 299; George B. Logan, “The Present Status and Development of 
Aviation Law,” 2 JourNAL or Air Law 510; and note by Abraham Fishman, 
1 JourNAL oF Air Law 359; and note by Joseph W. Cupp, “Regulation of 
Intrastate Flying by the Federal Government and of Intrastate Flying by 
State Governments,” 3 JouRNAL oF AIR Law 122; and Van Vechten Veeder, 
“The Legal Relation Between Aviation and Admirality,” 2 Air L. Rev. 29. 

For a discussion of the problem, generally, see G. H. Robinson, “The 
Interacting Area of Regulatory Authority in Public Utilities,’ 76 U. Pa 

Rev. 548. 

5. The certificate requirement made in the Transportation Act, of 1920 
is not applicable to the construction of railroads operating solely in intra- 
state commerce, and such railroad company need not obtain a certificate of 
public convenience and necessity from the Interstate Commerce Commission 
before constructing its line: Teras & N. O. R. Co. v. Northside Belt Ry. 
Co., 276 U. S. 475, 48 S. Ct. 361 (1928). The Transportation Act of 1920 
does not authorize the Interstate Commerce Commission to give a cer- 
tificate of public convenience and necessity to a purely intrastate railroad 
company to abandon its line, so far as intrastate commerce is concerned: 
Texas v. Eastern Texas R. Co., 258 U. S. 204, 42 S. Ct. 281 (1922). 
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control over interstate carriers.° But in both instances, of course, 
the control has been directed to the intrastate business of those 
carriers, 

What, now, of air transport? The Interstate Commerce Com- 
mission has no authority over air carriage, even though such con- 
trol has been proposed.? The Aeronautics Branch of the Depart- 
ment of Commerce has not required such a certificate, and perhaps 
lacks the authority so to do. There is no existing federal control. 
Can it, then, be seriously questioned that the states have authority 
to require certificates of convenience and necessity for intrastate 
air carriers and for the intrastate business of interstate carriers— 
at least, so far as any federal conflict may be concerned? 

This argument, it is true, rests in part upon analogy. Yet it 
is believed to be sound. There is, however, one constitutional ob- 
jection to state certification which seems to have some validity. 
It bases its claim on the “burden theory” and is to the effect that, 





6. Even though the states have supposedly granted to the federal 
government the power to regulate interstate commerce, the states still have 
the power, in order to protect their inhabitants and property, to impose a 
considerable degree of regulation upon interstate commerce. Although the 
state has no power, under Buck v. Kuykendall, 267 U. S. 307, 45 S. Ct. 
324 (1925), to refuse to grant a certificate to engage in interstate com- 
merce on the ground that there is no need for such interstate service, it 
does have the power, Johnson Transfer & Freight Lines v. Perry, 47 F. 
(2d) 900 (1931), [D. Ct., N. D. Ga.], to impose certain safety regulations 
upon interstate carriers, to tax them and otherwise regulate them, and to 
require certificates as a means of compelling compliance with these require- 
ments. Thus, Louis v. Boynton, 53 F. (2d) 471 (1932), a state may compel 
a motor carrier engaging in interstate commerce to furnish insurance for 
injuries to persons or property; it may require registration of his vehicles 
and licensing of his drivers, Hendrick v. Maryland, 235 U. S. 610, 35 Sup. 
Ct. 140 (1915) ; it may require the interstate carrier to pay a tax for the use 
of the highways, Clark v. Poor, 274 U. S. 554, 47 S. Ct. 702 (1927) ; it may 
require three interstate railroad companies entering a city to construct a 
union passenger station, Atchison, Topeka & Sante Fe Ry. Co. v. RRd. Com. 
of Calif., 283 U. S. 380, 51 S. Ct. 553 (1931). 

Such is the extent that a state may regulate the interstate operation 
of interstate carriers. Its power over the intrastate operations of interstate 
carriers is much greater. It may require an interstate carrier to show that 
the public convenience and necessity demand his proposed intrastate opera- 
tion, Interstate Busses Corp. v. Holyoke Street Ry. Co., 273 U. S. 45, 71 
L. ed. 530 (1926), Re Sioux Falls Traction System, ... S. D. ... 228 N. W. 
179 (1929); it may require an interstate railroad company to obtain a 
certificate of convenience and necessity before discontinuing intrastate train 
service, St. Louis-San Francisco Ry. Co. v. Alabama Publ. Serv. Com., 279 
U. S. 560, 49 S. Ct. 383 (1929); and an interstate carrier in applying for an 
intrastate certificate for motor carriage has the same burden of proving 
public convenience and necessity as a purely intrastate carrier would have, 
Canton-East Liverpool Coach Co. v. Publ. Util. Com. of Ohio, 123 Ohio St. 
127, 174 N. E. 244 (1930). 

7. See suggestion of Erle P. Halliburton, 1 Air L. Rev. 120, and 
Thomas H. Kennedy, “The Certificate of Convenience and Necessity Ap- 
plied to Air Transportation,” 1 JouRNAL oF Air Law 76, 90. 
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since the intrastate business is at present such a vital part of any 
interstate carriage, an attempt by a state to control it through cer- 
tificate requirements will be held invalid. The soundness of this 
objection can be determined only by a weighing of the particular 
facts of an actual case. As a matter of principle, it would seem to 
be of doubtful validity. 


Federal Certificate of Authority: 


Despite the fact that the Interstate Commerce Commission has 
no jurisdiction over air carriers and that the Aeronautics Branch 
of the Department of Commerce may lack authority to require 
certificates of convenience and necessity for air transport, still the 
latter body does exercise considerable control over the establishment 
of air carrier services of an interstate nature. This supervision 
is obtained through the medium of a certificate of authority, 

The Air Commerce Act of 1926 provides® that the “Secretary 
of Commerce shall by regulation * * * provide for the issu- 
ance and expiration, and for the suspension and revocation of reg- 
istration, aircraft and airmen certificates, and such other certificates 
as the Secretary of Commerce deems necessary in administering the 
functions vested in him under this Act.’”® Under this empowering 
provision, it is now necessary for any person, firm, copartnership 
or corporation which desires to conduct a scheduled operation of 
passenger air transport services in interstate air commerce to obtain 
from the Secretary of Commerce a Certificate of Authority to op- 
erate such service. 

This federal certificate of authority is not a certificate of con- 
venience and necessity. And it is not considered such by the Aero- 
nautics Branch of the Department of Commerce.’® It would appear 


8. See 3h). 

9. Italics ours. 

10. “The federal government has no provision for the granting of a 
certificate of Necessity and Convenience to carriers by air.” Letter of Nov. 
4, 1931, from E. McD. Kintz, formerly Chief, Enforcement Section, Aero- 
nautics Branch. 

“This Certificate is based upon an operator complying with what we 
consider minimum safe standards for operation, but in no wise constitutes 
a Certificate of necessity and convenience. Under our present policy, the 
Department would issue such a Certificate to as many operators over the 
same route as met these minimum requirements, and has in no way at- 
tempted to control the matter of competition or set any rates for such a 
service. 

“We do feel that adequate equipment is essential, inasmuch as reserve 
equipment has a definite bearing on the time allowed for maintenance. We 
also feel that any holder of a Certificate of Authority should be in a posi- 
tion to maintain a reasonably dependable schedule, and not be so hampered 
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that the foregoing section of the Air Commerce Act empowers the 
Secretary to prescribe certificates for the purpose, and such only 
as may reasonably be adapted to the purpose, of carrying out the 
provisions of the Act. The Act, it is clear, anticipates regulation 
for the purpose of safety, but there seems to be nothing in the Act 
showing an intention to regulate or authorize the regulation of the 
economic aspects of air transport. The policy must be, then, to 
place no other restrictions upon the forces of free competition. 

While the federal certificate of authority is not a certificate of 
convenience and necessity, it does give the federal department a 
measure of the same control that the latter type of certificate per- 
mits, The certificate of authority does place limitations upon the 
establishment of air carrier services—assuming that they are of 
the scheduled air transport sort under discussion. Bottomed upon 
the desirability of protecting the safety of the traveling public 
and that of the general public on the ground, the certificate of 
authority makes possible the establishment of a standard of ex- 
cellence below which air transport services may not fall, On the 
other hand—whether it be defect or not—the certificate of authority 
allows no other restrictions upon the number of carriers by air 
who wish to establish scheduled interstate transport services in a 
given territory, possibly over the same airways and between the 
same termini. If such restrictions are desirable, legislation prob- 
ably must be enacted permitting the requirement of certificates of 
convenience and necessity—either by the Department of Commerce, 
the Interstate Commerce Commission, or some other body. 

A moment ago it was stated that, while the federal certificate 
of authority is not a certificate of convenience and necessity, it does 





by lack of equipment, personnel and facilities as to have to interrupt their 
service for anything but weather. 

“The relationship of this Department to interstate aircraft carriers, if 
and when such carriers are made subject to the regulations of the Interstate 
Commerce Commission, will probably be indicated in the law which pro- 
mulgates such regulations. 

“We have never made any inquiry into the financial responsibility of 
applicants for Certificate of Authority to operate other than those indicated 
by the equipment and facilities which they have. As outlined previously, 
they must have sufficient equipment to adhere to schedule, and a failure to 
provide any of the safeguards to operation outlined in the Interpretations of 
7-E would be cause for refusal of a Letter of Authority. 

“To sum it up, our Certificate of Authority to operate is designed to 
assure adequate equipment, facilities and personnel to operate safely, with- 
out any connection with the financial arrangements of the company. We of 
course recognize the fact that our requirements are apt to cost money, and 
in that way influence finances, and for that reason have kept them down 
to the minimum which we consider consistent with safety.” (Italics ours.) 
Letter of Nov. 16, 1931, from George E. Gardner, Supervisor, Airline In- 
spection, Aeronautics Branch. 
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gives the federal department a measure of the same control that 
the latter type of certificate permits. At first blush, it might appear 
that regulation for safety purposes is a rather harmless control— 
without economic significance. It does, however, permit of rather 
powerful—yet desirable—economic control. To that extent, the 
certificate of authority may not need the supplementary legislation 
just mentioned. While the certificate of convenience can distinctly 
control the competitive factor by placing limitations upon the num- 
ber of carriers operating in a given territory—even though mo- 
nopolies are not granted, the certificate of authority can accomplish 
much of the same result by demanding that, however severe the 
competition may be, the quality of service must not be impaired. 
Since the evils of cut-throat competition are eventually manifested 
in a poorer quality of service, with its inherent danger to the pub- 
lic, these economic evils may be partially controlled through a 
regulatory device that purports only to be concerned with questions 
of safety. 

That the federal department is, at present, interested in ques- 
tions of safety may be seen readily from the information requested 
in the application for a certificate.11 Furthermore, in actual prac- 
tice, a Letter of Authority is granted,” in the nature of a temporary 
certificate. 


State Jurisdiction Over Air Transport: 
Having noted the extent to which there has been a federal 
entry into the field of carrier regulation, and having asserted that 


11. See Appendix B. 

12. For example, the following Letter of Authority, dated Jan. 23, 1931, 
was granted Century Airlines, Inc.: 

“The Department of Commerce now has on file your authenticated ap- 
plication for a Certificate of Authority to operate an interstate passenger 
air transport service on certain fixed schedules. The application, with its 
supporting data, shows the following routes, service and aircraft: 

“Route: Cleveland, Ohio to Detroit, Michigan via Toledo, Ohio; 

Toledo, Ohio, to Chicago, Illinois; 
St. Louis, Missouri, to Chicago, Illinois via Springfield, Illinois. 

“Service: Daylight—darkness. 

“Aircraft: Stinson Tri-Motor Cabin land monoplanes. 

“Subject to any state or other local requirements which are applicable 
in the premises, you are authorized to conduct the service as stated herein, 
and as described in further detail in your application, until such time as the 
authority granted hereby is withdrawn or a Certificate of Authority issued 
in your behalf. 

“Any material change in the nature of the operation as set forth in the 
application, such as change from daylight to darkness schedule, or in the 
type of aircraft employed, the route flown, etc., will require prior written 
approval of the Secretary of Commerce; otherwise, the authority contained 
herein is atitomatically suspended.”—CLarence M. Younc, Assistant Secre- 
tary of Commerce. 

















THE JOURNAL OF AIR LAW 





234 


the states are not barred from certificate control of intrastate air 
transport and the intrastate business of interstate air carriers— 
within the limits mentioned—, it becomes necessary that we consider 
the power which the various state regulatory bodies actually possess 
over scheduled air transport services. 

The regulatory bodies are, for our purposes, of two types: (a) 
public utility commissions—by whatever name designated, and (b) 
aeronautics commissions—or officers. In either case, their powers 
are conferred by statute and are rather strictly construed. Before 
a state commission may require a certificate of convenience for an 
air carrier it must (1) have jurisdiction—either general or special 
—over such an air carrier, and (2) be authorized to issue certifi- 
cates of convenience—either generally or for that kind of carrier. 
If either authority be lacking, the state commission may not regu- 
late air transport through certificates of convenience and necessity. 
Thus, the State of X may have jurisdiction of air carriers, yet 
lack authority to require certificates. Such appears to be the situa- 
tion in California and several other states—as will be indicated 
later.7* 

Most states have aviation statutes requiring registration and 
licensing and some create aeronautical boards with power to pre- 
scribe rules and regulations—which power is frequently phrased 
in rather broad language. However, it is very doubtful whether, 
under such statutes, certificate regulation may be imposed, The 
broad powers of regulation conferred must, in accordance with 
well established principles of statutory construction, be restricted 
to and limited by the purposes and objects of the statutes as appear 
in the more specific provisions, and these, generally, indicate no in- 
tention to authorize certificate regulation of air transport. 

Again, most states have motor carrier statutes but these may 
not be extended to cover air carriers since the obvious intention of 
these acts is to regulate automobile carriers using the land high- 
ways and most of the legislation specifically provides only for op- 
eration over such highways.'* 

As to the general public utility statutes, comparatively few 
questions have arisen relative to the kind of utilities over which the 





13. See Appendix C. 

14. “When a rule of conduct is laid down in words that evoke in the 
common mind only the picture of vehicles moving on land, the statute should 
not be extended to aircraft simply because it may seem to us that a similar 
policy applies, or upon the speculation that if the legislature had thought of it, 
very likely broader words would have been used.” McBoyle v. U. S., 283 
U. S. 25, 51 S. Ct. 340 (1931). Of course, a penal statute was involved. 
Public utility laws are construed more liberally. 
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commission has power.'® This is due to the fact that these bodies 
have no authority except that which is conferred by statute and the 
statutes have set up rather clear boundaries for commission regula- 
tion. A public utility commission, being unknown to the common 
law, derives its authority wholly from constitutional or statutory 
provisions, and possesses only such powers as are thereby con- 
ferred.** Where a statute does not provide jurisdiction over a par- 
ticular business, the commission may not assume jurisdiction over 
it merely because the business is in public service. It is limited 
to such utilities as are named or described in the acts creating and 
empowering it.17 Therefore, if a commission is given jurisdiction 
over common carriers, it may not regulate all those transportation 
agencies which, under common law rules, would be common car- 
riers. It may regulate only those lines of business designated 
common carriers in the statute creating the commission or stating 
its authority.'® 

A difficult question arises where the commission is given juris- 
diction over all common carriers, but the term is not defined. In 
several states, the term was held to include motor carriers even 
though they were not in existence, or not in great use, when the 
statute was enacted. Thus, the California constitution gives the 
Railroad Commission certain powers over “railroads and other 
transportation companies.” In Western Association of Short Line 
Railroads v. Railroad Com. of California,® it was held that a 
motor carrier is a “transportation company” within this provision 
and the commission was required to take jurisdiction over motor 
carriers—although that type of carrier was not in existence at the 
time the constitution was adopted. It is probable that commission 
jurisdiction, under such a provision, would extend to air carriers. 

Many statutes extend the jurisdiction of the commission to 
railroad companies, Pullman companies, and express companies. 
One state commission has issued one certificate of convenience and 
necessity to an air carrier, relying, in part, upon an opinion that 





15. H.C. Spurr, “Guiding Principles of Public Service Regulation,” 
(1924) Vol. I, p. 17. 

16. Chicago Railway Co. v. Commerce Commission (Illinois), 336 Ill. 
51, 167 N. E. 840 (1929); Nashville, Chattanooga & St. Louis Ry. v. RRd. 
& Pub. Util. Com. (Tennessee), 159 Tenn. 43, 15 S. W. (2d) 751 (1929) ; 
and West v. Sun Cab Co. (Maryland), 154 Atl. 100, P. U. R. 1931 C. 1 
(1931). 

17. For general discussion, with authorities, see 51 C. J. 36, 37. 


18. Spurr, supra, p. 18. 
173 Cal. 802, 162, Pac. 391 (1917). 
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the term “express companies” would include air carriers.2° Such an 
opinion possibly violates the meaning of the term, for it would 
appear to apply to a company such as the American Railway Ex- 
press Company. The common understanding of the term and the 
definition given by those statutes in which it is defined seem to 
exclude air carriers. Thus, the Arizona statute”! defines it as fol- 
lows: ‘express corporation includes every person engaged in the 
business of transporting poapecty for compensation on the line 
of any common carrier 





20. Maryland, upon the advice of Mr. Raymond S. Williams, as follows: 

“It is true that nowhere in the Public Service Commission Law are 
carriers by air specifically mentioned. This, however, does not determine 
the question, for if the general terms of the law are sufficiently inclusive, 
jurisdiction will attach. In U. S. v. Hubbard, 266 U. S. 473 (1925), it was 
held that although interurban electric railways were not specifically re- 
ferred to in the original Act to Regulate Commerce, nor in any amend- 
ments thereto prior to that of June 18, 1910, nevertheless they were sub- 
ject to the jurisdiction of the Interstate Commerce Commission. ‘The basis 
for the jurisdiction of the Commission over them (said Mr. Justice Brandeis 
at page 479) is the generality of the language of the original act, which 
declared in paragraph one that its provisions “shall apply to any common 
— engaged in the transportation of passengers or property by rail- 
roa 

“The Public Service Commission Act of this State evinces a general 
purpose to subject all public utilities operating in this State to the super- 
vision and control of the Commission. More specifically, Art. 23, Sec. 346, 
includes ‘express companies’ in its definition of ‘common carriers’-—and the 
corporation in question will carry ‘express’ as well as passengers. The 
jurisdiction of the Commission, therefore, might well be rested on this 
paragraph of the law alone. 

“Furthermore, Sec. 350 of Art. 23 provides that the jurisdiction of the 
Commission shall extend ‘8. To all persons, corporations or partnerships 
engaged in the “transportation of property or freight,” as above defined, 
within this State.’ And, under Sec. 346 the ‘transportation of property 
or freight’ is defined as follows: ‘The term “transportation of property or 
freight,” when used in this sub-title, includes any service in connection with 
the receiving, delivering, elevation, transfer in transit, ventilation, refrigera- 
tion, icing, storage and handling of the property or freight transported.’ 

“Apart from the specific definitions of the law itself contained in Sec. 
346 above quoted, the Chesapeake Aircraft Company will be a common 
carrier, and under Sec. 350 it is provided that the jurisdiction of the Com- 
mission shall extend ‘4. To any common carrier operating or doing business 
within the State.’ 

“Still further, Sec. 360 of Art. 23 declares: ‘This sub-title shall apply 
to the transportation of passengers, freight or property from one point to 
ahother within the State of Maryland, and to any common carrier perform- 
ing such service;’ and Sec. 362 of Art. 23 provides that ‘the Commission 
shall have general supervision of all common carriers transporting pas- 
sengers, freight or property from one point to another within the State of 
Maryland.’ For these reasons I have reached the conclusion above stated. 

“I may add that analogous questions as to the jurisdiction of the Com- 
mission were similarly answered by Senator Bruce when General Counsel 
tothe Commission. See 1 P. S. C. Md. 37; 3 P. S. C. 426; 4 P. S.C. 566, 
and 5 F.c0;G..613," 


21. Struckmeyer’s Rev. Code of Arizona, 1928, Sec. 673. 
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In most states, the statute defining the jurisdiction of the com- 
mission extends to more utilities than does the provision—if one 
exists—requiring certificates. In many such cases, the commission 
is given power to “regulate” the broader class of carriers. But does 
“regulate” authorize the commission to require certificates? It has 
been held that it does not,?* and this would seem to be the con- 
struction that such statutes would and should generally receive. 


State Authority to Require Certificates: 


We have seen that the first consideration to note is whether 
or not the state regulatory commission has jurisdiction over the 
subject matter—air transport. If that jurisdiction be lacking, our 
inquiry may end at once. Such a state cannot control the business 
of air carriage. On the other hand, if jurisdiction over air trans- 
port be granted, the search is not ended. It remains to consider 
whether or not the commission is empowered to require certificates 
of convenience and necessity for that particular type of carrier. 
Unless both powers exist, regulation by certificate is unauthorized. 

As has already been indicated, the aviation statutes which 
create aeronautical boards with rather broad powers pertaining to 
rules and regulations may give considerable jurisdiction over air 
carriers but it is believed doubtful that they will permit certificate 
regulation. 

Manifestly, the number of states having both powers men- 
tioned will be less than those which may have the single jurisdic- 
tional power. That this is true will appear when we consider the 
actual amount of regulation undertaken by the various states, which 
subject is dealt with in the next section. 

For a state possessing, or assuming to possess, both powers, we 
may consult the Illinois legislation as found in the Commerce 
Commission Law of 1913, which was amended in 1921.73 The act 
contains no specific mention of aircraft or the transportation of 
persons and property via the air, yet the following provisions taken 
from Sections 8 to 10 would seem clearly to give jurisdiction over 
air transport services: 


“8. The Commission shall have general supervision of all public utilities, 
shall inquire into the management of the business thereof and shall 





22. Arkansas RRd. Com. v. Independent Bus Lines, 285 S. W. 388, 
P. U. R. 1927 A 371 (1926); Re Burlington Transp. Co. (Nebraska State 
Ry. Com.), P. U. R. 1929 C 632 (1929). 

23. See Howard C. Knotts, “Certificates of Convenience and Necessity 
for Air Carriers,” 3 JouRNAL oF Air Law 58, 61. 
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keep itself informed as to the manner and method in which the business is 
conducted. It shall examine such public utilities and keep informed as to 
their general condition, their franchises, capitalization, rates and other 
charges, and the manner in which their plants, equipment and other property 
owned, leased, controlled or operated are managed, conducted and operated, 
not only with respect to the adequacy, security and accommodation afforded 
by their service but also with respect to their compliance with the provisions 
of the Act and any other law, with the orders of the Commission and with 
the charter and franchise requirements.” 

“10. The term ‘public utility; when used in this Act, means and in- 
cludes every corporation, company, association . . . that now or hereafter: 

“(a) May own, control, operate, or manage within the State, di- 
rectly or indirectly, for public use, any plant, equipment or property used or 
to be used for or in connection with the transportation of persons or prop- 
erty 

“(b) May own or control any franchise, license, permit or right to en- 
gage in any such business. 

“The term ‘common carrier, when used in this Act, includes 
every corporation, company, association . . . owning, operating or man- 
aging any such agency for public use, in the transportation of persons or 
property within the State.”24 


The second power—that permitting the requirement of a cer- 
tificate of convenience and necessity—is found in the Illinois law 
in Section 55 which provides as follows: 

“55. No public utility shall begin the construction of any new plant, 
equipment, property or facility which is not in substitution of any existing 
plant, equipment, property or facility or in extension thereof or in addition 


thereto, unless and until it shall have obtained from the Commission a 
certificate that public convenience and necessity require such construction.” 


An examination of the existing statutory powers shows that at 
least thirty of the states have no jurisdiction over the business 
of air transport and that less than a dozen states are possessed 
both of jurisdiction and the power to require certificates. This 
factual situation, together with certain procedural matters, will be 
considered in the following section. Of course, when it is stated 
that not over eighteen of the states have jurisdiction over air 
carriers, reference is not made to aeronautical regulation generally 
—to that pertaining to licensing, traffic rules, etc——but, rather, to 
jurisdiction that underlies the certificate power, and which power 
is usually found—not in an aeronautics commission—but in a pub- 
lic utility commission, 





24. Italics ours. 
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II. THe ExistinGc CEertiIFICATE REQUIREMENTS 


A full summary of the existing requirements is presented else- 
where*® and attention may now be directed to the basic features of 
certificate regulation in the eleven states which have exercised con- 
trol over air carriers, 


Statistical Summary: 


Jurisdictional authority, commission policy, and commission ac- 
tion can be determined, in summary fashion, from the chart on the 
following page. 





25. See Appendix C and Appendix D. 
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It will be noted that, in ten states, certificate control is lodged 
in the hands of the state public utility commission. In West Vir- 
ginia, alone, the authority is claimed by the State Board of Aero- 
nautics. The Public Service Commission of West Virginia has 
stated that the “question of certificates of convenience and necessity 
is under the jurisdiction of the Board of Aeronautics.”** If there 
be any advantage, and it is believed that there is, in having all 
types of carrier services—motor bus, rail, etc.—under one state 
regulatory body (except as to questions of licensing, etc.), the 
policy of the ten states would seem clearly superior to that of West 
Virginia. 

In seven states,?" authority to regulate by certificate is derived 
from an interpretation of the public utility statutes. In three 
states,”* the statutes expressly refer to air carriers. In West Vir- 
ginia, as mentioned, the authority is claimed from Sec. 2 of the 
aviation statute which provides: ‘Such board shall have general 
supervision and control over . . . all other phases of aerial 
activities.”*® The Maryland situation has previously been men- 
tioned.*° 

The majority of states have not committed themselves as to 
any definite policy in granting certificates, particularly as to limit- 
ing the number of carriers in the same territory. The statements 
made must not be criticized too severely. The industry is still 
young; certificate regulation has less of history behind it. Ques- 
tions of policy are in the making. However, it would appear that 
the element of public safety has been foremost in the minds of the 
various commissions. Most of them grant certificates when, and 
only when, the petitioning air transport service is financially re- 
sponsible—which would include an ability to provide adequate in- 
surance. Of course, every commission is bound to consider the 
well recognized factors of “convenience” and “necessity.” 

Refusals to grant certificates seem to be based but slightly upon 
the question of duplication, although the competitive factor has 
been recognized.*! The slight volume of intrastate operations would 
serve as good reason for lack of emphasis upon this economic 





26. Letter of Oct. 15, 1931. 

27. Arizona, Colorado, Illinois, Maryland, North Dakota, Tennessee, 
Wyoming. 

28. Nevada, New Mexico, and Pennsylvania. 

29. H. B. No. 266, March, 1931. See Appendix C. 

30. See note 20, and Appendix C. 

31. See Howard C. Knotts, supra, 58, and cases cited for a clear dis- 
cussion of this problem. 
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factor, As the number of competing air carriers increases, this 
element will assume far greater significance. 

Of all the certificates applied for, only twelve of the requests 
have been denied, and eight of these were refused by the Arizona 
Commission—due, largely, to failure to satisfy the safety require- 
ment. Refusing one, Colorado granted seven, and Pennsylvania 
granted forty-three and refused one. Only these three states have 
refused applications, 

Some of these certificates granted have been for single flying 
events rather than for regular transport services, Thus, of the 
five certificates granted by the State Corporation Commission of 
New Mexico, three “covered the operation of aircraft for some 
special event, such as a fair or convention and not regular opera- 
tion.”8? 


Procedural Principles: 


Inasmuch as the certificate control is quite generally in the 
hands of the state public utility commission, the procedural prin- 
ciples for air carriers will be largely settled by the requirements for 
other kinds of carriers. However, separate provisions or regula- 
tions have been set up for air transport services** and it is neces- 





32. Letter of Jan. 8, 1932. 

33. The Arizona Corporation Commission in its General Orders 113- PF 
(Nov. 10, 1928) and 116-L (June 18, 1929), requiring air carriers to obtain 
certificates, has made specific regulations in regard to the form and 
contents of the application for a certificate and the determination thercof. 
Applications must specify, among other things, the proposed route, the 
kind of transportation and a description of the vehicles, the proposed time 
schedule and schedule of rates, and evidence of registration with and licens- 
ing by the Secretary of Commerce and the Corporation Commission. The 
applicant must give notice of the hearing of the application by publication, 
and upon the hearing, the Commission may issue the certificate prayed for, 
refuse it, or issue it upon terms, modifications, or conditions. The carriers 
are required to conform to the federal air commerce regulations, and to 
provide insurance for person _and property damage. 

The Illinois Commerce Commission is preparing rules prescribing the 
form and contents of, and procedure upon, applications for air carrier cer- 
tificates. Meanwhile, it is using a converted motor carrier form, indicating 
in addition to the usual facts, the names and routes of those aircraft, rail- 
road, and motor carriers that at the time of the application are rendering 
service between points on the proposed route, the applicant being required to 
serve these existing carriers with copies and notice of the application. 

The air commerce regulations promulgated by the Nevada Public Ser- 
vice Commission (Feb. 5, 1929) prescribe flying rules and other typical air 
traffic rules and provide that applications for certificates must contain evi- 
dence of the federal licensing of the aircraft and pilots, and provide that a 
violation of the air commerce rules “operates as an automatic revocation of 
the certificate of public convenience.” 

The State Corporation Commission of New Mexico has adopted (March 
17, 1930) a set of rules and regulations governing the contents of and pro- 
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sary, of course, to consult the requirements of the particular state 
in question, 

To support an application for a certificate, it is necessary to 
introduce certain documentary evidence into the commission record, 
in addition to the testimony of witnesses present. The following 
list of exhibits is typical of those prepared and presented by the 
three Illinois air carriers to whom certificates have been granted :*4 


General: 
1. Proof of notice of hearing duly published and served. 


Air Transport Company History: 

Certificate of incorporation, 

Certificate to do business in state (Illinois), 

Annual Report to Stockholders—Corporation balance sheet, 
Airport leases—hangar space, etc., 

Insurance carried—amount and types. 


Oo > & 


Services Rendered: 
7. Map showing route covered, 
8. Federal certificate of authority, 
9. Time-table in effect—showing plane schedules, 





cedure upon applications for air carrier certificates which is practically 
identical with those contained in General Order 113-L of the Arizona Com- 
mission, except that in New Mexico it is discretionary with the Commission 
whether or not to call a hearing upon the application. The Commission has 
drafted a form of application similar to the usual motor carrier form, and 
specifying, as does the Illinois form, the names of those transportation 
agencies then serving the territory proposed to be served by the applicant. 

The Pennsylvania Public Service Commission has prepared a compre- 
hensive form of application (Circular No. 2, Rules of Practice, Pern. Public 
Serv. Com., Dec. 1, 1930), specifying in considerable detail, among many 
other things, the financial organization of the applicant, the arrangements 
for and ownership of landing fields to be used, a detailed description of the 
vehicles to be used, a statement of the applicant's assets and liabilities, the 
names of transportation companies then serving the territory, proof of 
licenses and certificates of qualifications and safety issued by the State 
Aeronautics Commission for the landing fields, aircraft, facilities, and air- 
men to be used, and a statement of the reasons why the proposed service 
is convenient and necessary for the public. The rules of practice in regard 
to such applications are the same as in other applications to the com- 
mission. 

The applications and procedure in regard to air carrier certificates are 
governed in Wyoming by rules adopted by the Public Service Commission 
for utilities in general. 

In West Virginia the Board of Aeronautics is now engaged in the 
preparation of rules and regulations governing applications for certificates. 

34. In this case, however, the carriers were actually engaged in render- 
ing air transport services when the applications were filed. The table of 
exhibits assumes such fact. Manifestly, some of the exhibits will not be 
useful for a proposed air carrier. 

The writers are indebted to Mr. Howard C. Knotts, Aviation Super- 
visor, Illinois Commerce Commission, for access to the commission files 
and for suggestions pertaining to the exhibits. 
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10. Schedule of fares, 

11. Ticket form, 

12. Air Mail contracts, 

13. Night and day service. 

Need for Service: 

14. Services rendered by competing carriers, 

15. Schedule showing time saved by air travel, mail handling, etc., 

16. Revenue miles flown, 

17. Maintenance of schedule—departures, arrivals (on time, early, late) 
and cancellations, 

18. Passengers refused for lack of space, 

19. Passengers actually carried—northbound—eastbound, etc., 

20. Letters from local Chambers of Commerce, business establishments, 
etc., stating need for the air carrier service. 


Some of the representative application forms are presented in 
an appendix,** as is a representative order granting a certificate.** 


III. SHouLD THE STATES REQUIRE SUCH CERTIFICATES? 


Thus far, jurisdictional questions have been considered and an 
examination has been made of the existing state certificate require- 
ments, The desirability of such control over air transport services 
remains to be dealt with—particularly since so much of the peri- 
odical material has been directed toward opposing or advocating 
certificate regulation. 


The Arguments Against: 


A summary of the arguments opposed to certificate regulation 
would include the following: 
(1) State control through certificates will never be desirable— 
because 
(a) Monopolies are never desirable ; 
(b) Air transport does not lend itself to monopoly ; 
(c) The federal government has complete control of the 
field ; 
(d) The air transport companies can, by their own con- 
duct, make such control unnecessary. 
(2) State control through certificates is not now desirable— 
because 
(a) There is not sufficient air transport operation to 
justify it; 





35. See Appendix E. 
36. See Appendix F. 
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(b) Such regulation will stifle an infant industry; 
(c) Certificate control will necessitate undesirable and 
drastic rate regulation. 


Validity of the Arguments: 


1—(a) The idea that monopolies are never desirable finds its 
roots in the economic theory of laissez-faire. In maintaining Adam 
Smith’s notion of the “invisible hand”, it represents an extreme 
view favoring the full play of free competition. Although the 
mode of transportation belongs to the twentieth century, the eco- 
nomic theory smacks greatly of the eighteenth century. The mod- 
ern tendency seems, clearly, to favor a regulated monopoly in 
the field of public service.” Furthermore, the view assumes that 
an absolute monopoly is actually granted. If correct, it would have 
merits for the public might be prevented from receiving the benefits 
of a newer company that could operate at lower costs. In fact, so 
little is known of operating costs in aviation that we must expect 
considerable rate fluctuations. In actual practice, monopolies—of 
the sort feared—are seldom granted. In a number of the states, 
there is a statutory provision to the effect that “no certificate of 
public convenience and necessity shall be construed as granting a 
monopoly or an exclusive privilege, immunity or franchise.’ 

1—(b) It has been stated that “there is no proper analogy 
between aircraft common carriers and railroads or motor stages, 
There is a marked similarity in governing conditions, however, as 
between aircraft carriers and steamship lines. Steamship lines are 
not required to obtain certificates.”*® If one be thinking of ocean 





37. On this subject, see Thomas P. Hardman, “The Changing Law of 
Competition in Public Service,” 33 W. Va. Law Quart. 219; Lilienthal and 
Rosenbaum, “Motor Carrier Regulation,” 36 Yale Law Journ. 163; and 
John J. George, “Motor Carrier Regulation in the United States,” 1929. 

H. C. Spurr, supra, “Competition was the earliest form of regulation 
but this proved to be bad, in the long run, for the consumers of utility ser- 
vice, as it too often meant duplication of facilities in a field not large or 
rich enough to support more than one company. The usual outcome of this 
was consolidation, followed by recoupment, by means of high rates, of 
losses due to the competition. Whatever may be the value of competition 
as a regulator of charges in other lines of business, it proved to be a 
failure in the public utility industry. It was a long time before this was 
understood, and, even now, it is not generally appreciated by the public,” p. 1. 

38. Illinois Commerce Commission Law, Sec. 55. Cahill’s Illinois Re- 
vised Statutes—1931, Ch. 1lla, Sec. 71. 

39. W. J. Davis, “State Regulation of Aircraft Common Carriers,” 
1 Air L. Rev. 47, 55. See, also William P. MacCracken, Jr., “Special Prob- 
lems in Aeronautic Legislation,” Proceedings of the National Conference 
on Uniform Aeronautic Regulatory Laws, p. 34, 2 Air L. Rev. 479, 483, 
wherein it is stated, “Inherently air transportation, unlike rail transporta- 
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steamships, the answer follows that we are not concerned with 
trans-Atlantic air transport services—but with services within the 
states. If we confine our interest to these latter services, it might 
be pointed out that several of the state statutes, which require cer- 
tificates, specifically extend to steamboat carriers.*° 

There are some merits to these arguments by analogy—even 
if they break down at times. Air carriers do not require great 
investments in plant—road-bed, depots, rolling-stock, etc—as do 
the railroads. They do not use the ground highways—as do 
the motor carriers (which, incidentally, require only a small capital 
investment in plant). They are something like steamboats—only 
they travel the airways instead of the water courses—and steam- 
boats are subject to regulation ! 

The difficulty with these arguments by analogy is that they 
seek to make air carriers assume the role of a prima donna." 
For some time, acting upon the advice of counsel, the carriers 
sought, in their ticket contracts, the protection of private carrier 
status. And to what avail! There is no escape from the fact that 
a scheduled air carrier of persons and property is merely another 
transportation medium—competing with those other forms which 
ante-date it. And arguments that air transport is neither fish nor 
fowl will not long deter public utility comissions from exercising 
some control over its activities.*? 

1—(c) The view that the federal government has preémpted 
the field is based upon the proposition that, for the present at least, 
any state regulation of the intrastate business of interstate air car- 
riers will constitute an undue burden upon interstate commerce 
and so be unconstitutional. The validity of the notion has already 
been dealt with in Part I, but it might be pointed out that the 
objections to state control are directed primarily to matters such 
as rate regulation rather than to regulations pertaining to safety. 

1—(d) “If the air transport industry will profit by the ex- 
perience of its older brother, the railroads, to the extent that it 





tion, does not lend itself to a monopoly; therefore the basic reason for such 
regulatory legislation by the national government, or the states, is lacking.” 

40. California has such a statute. So has Alabama, Arkansas, IIlinois, 
Maryland, North Carolina, and North Dakota. And, in Florida, Kentucky, 
Louisiana, Maine, Massachusetts, Missouri, New York, Oklahoma, Pennsyl- 
vania, Rhode Island, Virginia, Washington, and West Virginia, though cer- 
tificates are not required, steamboat carriers are regulated with other 
utilities. 

41. See Smith v. O’Donnell, supra, note 3. 

42. For an analysis of the economic factors involved, see Thomas H. 
Kennedy, “The Certificate of Convenience and Necessity Applied to Air 
Transportation,” 1 JourNAL oF Air Law 76, 81. 
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avoids discriminatory practices and unfair competition, there is no 
apparent reason why the industry cannot avoid the burden of such 
regulation.”** This is helpful advice, but it must be pointed out 
that the motor bus industry and other utilities—developing after 
the railroads—had the benefit of their example yet were unable 
to avoid regulation. Even if unfair competition can be prevented 
without recourse to regulation, some control is necessary to insure 
the interests of the traveling and general public. 

2—(a) The argument that there is not sufficient air transport 
operation to justify regulation is valid if we base our decision 
upon the present volume of intrastate air services which duplicate 
each other.** The evils of competition have yet to manifest them- 
selves in abundance. But our infant industry is growing rapidly. 
The domestic scheduled air lines carried a total of 457,340 pas- 
sengers during 1931, and, during the last six months of that year, 
flew a total of 27,195,062 miles. There are interstate flying opera- 
tions by scheduled lines in 43 states and intrastate operations in 
35. Even if the economic question of duplication be not pressing, 
is it not time that the public be assured of some check upon the 
quality of air carrier service offered them? Is it not worth while 
to establish some standard of excellence to govern questions of 
financial responsibility, equipment, personnel and insurance ?*° 

2—(b) The 1929 report of the American Bar Association 
Committee on Aeronautical Law contains the following statement: 
“State franchise for intrastate operation would, in the opinion of 
your committee, throttle the development of aviation as a means of 
transportation and would not serve the best interest of the public.” 
And one of the committee members stated elsewhere: “It is true 
that such a measure would tend to protect present operators from 
unfair and unjustified competition, but it was the concensus of 





43. William P. MacCracken, Jr., supra, 484. 

44. See Appendix C. and D. for a summary of the air transport ser- 
vices in the various states. 

45. See George B. Logan, “The Interstate Commerce ‘Burden Theory’ 
Applied to Air Transportation,” 1 JouRNAL or Arr Law 433, 441: “The 
state should require a proper permit by a corporation engaged in carrying 
passengers within the state. . . . The requirement should include not 
only a qualification as to competency of the official personnel of the com- 
pany, but solvency in one way or another, either by its actual invested 
capital or by some form of insurance or otherwise to protect the traveling 
public within the state.” 

46. Report of the Standing Committee on Aeronautical Law, 1929, 54 
Reports of American Bar Association, 287-298. The committee was com- 
posed of the following members: Chester W. Cuthell, Chairman, W. 
Jefferson Davis, Randolph Barton, Jr., John A. Elden, and B. M. Holden. 
Italics ours. 
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opinion that the time is not yet ripe for such a drastic position.”’* 

Those opposing this view of certificate requirement seem to be 
as positive that free competition—resulting in cut-throat competi- 
tion—will stifle the industry. As long ago as 1928, the Pennsyl- 
vania Corporation Commission, in denying an application for a 
certificate said: ‘The Commission recognizes that the policy of the 
nation and state is to foster and encourage aviation, The facts 
in this case, however, are . . . convincing that . . ._ the 
creation of unnecessary and destructive competition could not and 
would not be a contributing factor in the development of commer- 
cial flying service in Pennsylvania, but would be a decided hindrance 
to its development. Common carrier transportation by aircraft 
must be developed for some time at least by and through private 
enterprise which should not be required to struggle for an existence 
in the competitive field under conditions as existing in this case.’’** 

“In order to surround the aviation industry with the necessary 
protective measures in its formative stage, . . . it is essential 
that sound government regulation of air transport lines be brought 
about, not government ownership in any sense, but the same char- 
acter of regulation as exercised over the railroads through the 
Interstate Commerce Commission . — 

There are merits in both positions. The industry is too young 
and, as has been indicated, our knowledge of air carrier operating 
costs is too meagre to warrant the granting of monopolies, On 
the other hand, invested capital will require some protection from 
unwarranted competition—unwarranted in the sense that it is mere 
duplication and does not offer increased or better services to the 
public. The judgment of the public utility commissions may be 
trusted in balancing the interests concerned ; their members clearly 
recognize the need for proceeding cautiously in this new field. 

2—(c) One of the chief objections to certificate regulation 
is that it involves rate regulation.°° This assertion is somewhat 





47. W. J. Davis, supra, p. 57. Italics ours. 

48. Application of Battlefield Airways, Inc., 17 Pa. C. R. 410, P. U. R. 
1928B. 287. However, the commission added, “If, however, in any similar 
proceeding it appears that the application of the non-competitive principle 
is not in the interest of and would not foster and encourage aviation, the 
principle will not control.” 

49. Erle P. Halliburton, 1 Air L. Rev. 120. Italics ours. See also, 
Thomas H. Kennedy, supra: “It is admittedly the policy of the United 
States to encourage aviation and if history can be trusted to repeat itself, 
it will soon become evident that by permitting ruinous competition between 
air transport companies aviation is not being encouraged but is rather 
being devitalized and stunted in growth.” 

50. Chester W. Cuthell, “Development of Aviation Laws in the United 
States,” 1 Air L. Rev. 86, 89-90. 
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misleading for it must be remembered that the Interstate Commerce 
Commission had jurisdiction over rates long before the Transporta- 
tion Act of 1920 gave it certificate authority. Rate regulation may 
exist apart from certificate control, Certain of the states which 
have jurisdiction over air carriers, but are not empowered to re- 
quire certificates, already have authority to regulate rates. 

In Illinois, for example, it is clearly recognized by the members 
of the Commerce Commission that any attempt at rate regulation 
of air carriers is premature. The Commission has taken jurisdic- 
tion of these carriers and has made certain requirements for pur- 
poses of safety. It is in position to study the rate problem and if 
the time comes when rate regulation is necessary, the Commission 
will be able to act wisely in the matter. In the meantime, the pub- 
lic is assured of reasonable protection, 

This viewpoint, of course, assumes that the state commission 
is intelligent. The action taken by the commissions of the eleven 
states requiring certificates would seem to justify the assumption. 


The Arguments For: 


(1) State control through certificates is immediately desirable 
—because 

(a) The safety of the traveling and general public can 
be protected only by requirements of: 

responsible management, and 

capital sufficient to provide: 
safe and proper equipment, 
qualified and experienced personnel, and 
adequate insurance against injury ; 

(b) Reasonable protection may thereby be given to in- 
vested capital against unnecessary duplication and 
destructive competition ; 

(c) The interests of all transportation services can best 
be safeguarded by giving jurisdiction over air car- 
riers to the public utility commission. 


These Arguments Considered: 


1—(a) This argument urges state certificate control on the 
same ground that supports the requirement of a federal certificate 
of authority—that of safety. It has nothing to do with monopoly, 
and is not concerned with rate regulation. In protecting the public 
against the unqualified operator, certificate control likewise pro- 
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motes the interests of the qualified operator. The former will, 
of course, object. 

1—(b) Regulation of the economic factors has been the sub- 
ject of consideration in several preceding paragraphs. The views 
expressed need not be repeated here. We are not forced to choose 
between free competition and exclusive grant. Rather, the choice 
lies between free competition and some limitations placed upon 
duplication. 

1—(c) The unified control argument is to the effect that the 
equities of all forms of transportation services can best be adjusted 
if our single commission (the public utility commission) have juris- 
diction over them all.5! If this view be correct, as indicated in 
Part II, certificate control of air carriers should not be placed in 
the hands of an areonautics commission. 


Conclusions: 


(1) The states may regulate intrastate air carriers and the 
intrastate business of interstate air carriers—subject to 
the limitations of the burden theory. 

(2) There exists sufficient air carriage to make the taking of 
jurisdiction—where authorized—desirable. 

(3) If the commission have no statutory jurisdiction—with 
power to require certificates—the proper empowering 
legislation should be enacted. 

(4) The state certificate requirements—like those of the fed- 
eral certificate of authority—should be devoted primarily 
to considerations of safety. 

(5) Certificates should not grant monopolies—but reasonable 
limitations upon duplication of services should be im- 
posed. 

(6) Air transport rate regulation should be avoided until the 
industry has reached a more mature stage. 





51. See Stevenson v. Binford (U. S. D. Ct. S. D. Texas), P. U. R. 
1932A. 1 (1931). See, also, Henry C. Spurr, “The Right to Be Regulated,’ 
IX Public Utilities Fortnightly 195, and 284. 
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Appendix A 


AIR LAW INSTITUTE QUESTIONNAIRE ON CERTIFICATES 


OF CONVENIENCE AND NECESSITY 


REQUIREMENT OF CERTIFICATE: 


1. Is a certificate of convenience and necessity, or similar certificate, 
required in your state for aircraft carriers?...........+. 

2. Is this requirement made by virtue of some statute or by a regulation 
of a commission?........ ARES 

3. When was such requirement first made?........ Medaceawaunis odes nee 

4. What is the citation to such statute or regulation?........ METECCECE 

5. If required by regulation, what statutory authority exists for making 


BUCH TER AON Nee. a doce ne coum nunca ode mua ance eee caunaue ns eres 


Pustic Poricy INvoLveED: 
6. 


What considerations prompted the legislature or the commission to 
make such requirement for a certificate? (Possibility of monopoly, 
economic or legal considerations)............ RAE RN ARE Canna Uae Parc 


ee | ee ee 


. If no requirement ‘exists, what reasons have prompted a policy of 


MOHSTERMIDNOM CG aise cac os ec ceciice ddiocevisin NOneeu aida aRHe oo mares we 


eee ee ee ee ee ee eeereesseeecere 


If no requirement exists, have there been any attempts to provide for 
the sneaking of - certificates?. anadelanwiereucuneees Meaudtde ene aeits 


COR meee eee HEEHEEHE ETE EEE SEH HEHEHE EHH ESE EE HEE EEE 


PROCEDURE IN GRANTING OR REFUSING CERTIFICATES : 


To what classes of carrier does the requirement extend?...... see 

Are the certificates granted rather liberally to all air carriers who 
apply, or to a limited number in a given territory? a wavincredner cee 
What elements are considered by the commission in regard to the 
granting or refusing to grant a certificate?............0+. kale alalsleiei clare 
By what state commission, or administrative head, is such certificate 
DEADROE 5 5 ceaves sss sla ss O65 Xs 6 Oe eal R SEES Wao caanweaeen delaee 
For what reasons have certificates been nee Maes Heenan a enees 


eeereeee es. gaa 


. Have any certificates ever been revoked?..... aaa How MANY Foe:6<<:6 : 
For what reasons?.......seeeeees PREC OC CCT COLE C COCR CCL OE CETTE es 
For what period of time are certificates granted?.........++.s+s++e0: 
Are any conditions attached to the granting of certificates? If SO, 
WHat CONGIMONOE: o6.sic pcre ceciesiedegsedcccses Kv owennwas eee eewanees 


4 Are there any requirements as to the form of application for a cer- 


RRNA oes contre rere Sieseiolel sl OaTwele Sel elare oe Ny DEAR aH ARN Eee 


. Are there any requirements as to the procedure in applying for cer- 


tificates and as to - anne 7 such applications?............ as 


Peer mere wees eee ee eee eee eee eee eeeeeeeeeseeee CHEEEE EMEP MEECKE CS EES 


May we obtain copies of such requirements as to form and pro- 
COGUREE © oa.5 acc cuisine. oucinioeiclan ce deli See oes Bese e ON ee man mateee mene es 
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STATISTICAL INFORMATION: 


23. How many certificates have been granted? 
24. How many certificates have been refused? 


GENERAL QUESTIONS: 
25. Is it possible for the Air Law Institute to obtain copies of any orders 


26. 


27. If so, what would you estimate the cost to be of same, or, if there are 


many of them, of the principal cases? 
. Are there any other facts that you think might be helpful, or any 
suggestions which you would care to make in regard to an investiga- 


tion of this subject? 
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PROCEDURE FOR MAKING APPLICATION FOR CERTIFICATE OF 
AUTHORITY TO OPERATE INTERSTATE PASSENGER 
AIR TRANSPORT SERVICE* 


Applications for such a Certificate shall set forth the information re- 
quired herein. In making application, the questions requested herein must 
appear before the answer thereto and must be paragraphed and numbered 
as indicated. Responses to all questions and requirements outlined shall be 
full and complete in every particular. Responses of a general nature will 
not be accepted. 

The original application shall be signed by a duly authorized executive 
officer of the applicant having knowledge of the matters and things set 
forth therein and shall be signed under oath. In addition to the original, 
four copies of the application shall be submitted. 

The following wording should precede the information requested in the 
application: (Typewrite on letter-size 81%” x 11” white paper using one side 
of the sheet only.) 


“To THE SECRETARY OF COMMERCE: 


Application is hereby made for a Certificate of Authority 
to Operate Interstate Passenger Air Transport Service.” 


. Date of Application. 

. Exact trade name of applicant. 

. General office address of applicant. 

. This application is for authority to operate scheduled passenger air 
transport service from ........... HO Sc lc cases , via (list all inter- 
mediate stops). 

5. (a) Is applicant an individual, partnership, or corporation? 

(b) MH an individual, is the individual a bona fide citizen of the United 

tates 5 

(c) If partnership, names and citizenship of each partner. 

(d) If a corporation, names of president, directors, and managing of- 
ficers and citizenship of each. State percentage of the voting in- 
terest controlled by citizens of the United States. 

Name, title, and postoffice address of official to whom correspondence 

in regard to the application is to be addressed. 

. Is this for a new line, or an extension of an existing line? 

. When is the service to be inaugurated? 

. Submit herewith a map indicating thereon the route to be traveled. 
Indicate the terminals, intermediate scheduled stops, and intermediate 
landing fields available for emergency use. Indicate on this map by 
red pencil, those portions, if any, of the route which will be flown 
at night. (For this purpose, use shortest day of year as basis for com- 
putation.) 

10. List in sequence, all terminals, intermediate scheduled stops, intermedi- 

ate and marked auxiliary landing fields and supply in each case the 

following information. Scale diagrams of each field containing the 
following information will be satisfactory: 

(a) Name (if any) of airport. 

(b) Location. (Name of nearest city adjoining.) 

(c) Class of airport. (Municipal, commercial, private, intermediate, or 

marked auxiliary.) 


wh 


oon Dm 





* The Regulations governing scheduled operation of interstate passenger air 
transport services as amended October 1, 1931 (Aeronautics Bulletin 7-E), 
together with the interpretation thereof appear in 3 Air Commerce Bulletin 
131 (Sept. 15, 1931, No. 6). See also 1931 U. S. Av. R. 250-7. 
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(d) Altitude above sea level. 

(e) Dimensions of landing space available. 

(f) Obstructions. (List obstructions surrounding airport, giving height 
and location.) 

(g) Markings and identification. (Describe airport markings, such as 
circle, etc.) 

(h) Airport lighting. (Including beacon, auxiliary beacon, boundary 
lights, approaching lights, obstruction lights, etc.) 

(i) Distance from last field. 


11. Submit statement of existing or proposed schedules including departures 
and arrivals at all scheduled stops. 

12. Outline air navigation facilities available over entire route, including 
route markings or lighting, emergency field marking or landing, radio 
range beacons, and such other aids to air navigation as may exist. 
(Except weather service.) 

13. Outline weather service on which line will be operated including source, 
location of reporting stations along route, frequency and method of 
collection and dissemination, and attach copy of form in which this 
information is made available to the pilot. 

14. Describe radio system, 

(a) Reception of Department of Commerce broadcasts and beacons. 

(b) Location of Department of Commerce stations used in your opera- 
tion. 

(c) Description of privately operated two-way radio facilities. 

15. List the aircraft to be utilized, including make, type, ownership, license 
numbers, and passenger capacity. 

16. List equipment and instruments of each individual aircraft which will 
be carried on (a) day schedules; and (b) night schedules. 

17. List the various grades and number of pilots regularly employed and 
outline their time of duty, including hours flown per day, the days they 
are on duty per week, and total time per month. (Differentiate between 
first pilots and co-pilots.) 

18. Submit detailed organization chart outlining the various positions, the 
number of each and the functional duties of each. 

19. Describe the hangar facilities available, including size, location, capacity 
in airplanes and type of construction. 

20. Describe the repair facilities available, including size of shops, personnel 
employed, equipment utilized and locations. 

21. Outline the maintenance program for both ships and engines, including 
period between overhaul. 

22. Submit any additional information which you may believe will be of 
value in determining the adequacy and completeness of the proposed 
service. 

23. The affidavit required on the original application shall be worded as 
follows: 

AFFIDAVIT 

Babe: viiireteedavintinrod een eee ) 

bss: 

NGOS 5:66:20. howe asa aeleaeasesieeenes 


salir asia mete lu ona ea wera tatatonere uatone ae roualorernuers ioipie ates being first duly sworn, 


upon his oath deposes and says that the foregoing statements are true to 
the best of his knowledge and belief. 


MMDEG METIS MERE. 5-5. cnn xis wusswsics sensu ueumesss of the above-named 
corporation, and has authority to make his application on its behalf. 
tatoestaratcersrele sees ese entre s 
Subscribed and sworn to before me this.......... Maysotoccec. cess 19 


Come meee meee eee eee eeeeeeeeeeereseeeseresee 


Notary Public. 
























































Appendix C 


SUMMARY OF STATE JURISDICTION AND 
AIR TRANSPORT OPERATIONS 


ALABAMA 


Jurisdiction Over Air Carriers:* 
Alabama Public Service Commission given jurisdiction over 
“transportation companies,” but this term is clearly defined so that 
it could not extend to air carriers. Code of Alabama—1923, Vol. 4, 
Secs. 9625, 9631, 9709, 9741, 9742, and 10016. 


Authority to Require Certificates :? 
The Commission has no authority to require certificates—Sec. 9713. 


Air Transport Services :* 
Interstate—1 
American Airways, Inc. 
Intrastate—0O 


ARIZONA—Certificates Required. 
Jurisdiction Over Air Carriers: Assumed.* 


Arizona Corporation Commission has by the Arizona Constitu- 
tion been given very broad powers of regulation over “public ser- 
vice corporations” which are so defined as to reasonably include air 
carriers, and the statute also gives the commission very broad powers 
over such corporations. Arizona Constitution, Art. XV, Sec. 2 & 3. 


Authority to Require Certificates: Assumed—6 granted—8 refused.® 
The statute requiring certificates does not seem applicable to air 
carriers—being apparently designed for automobile carriers. But 
the Commission, relying upon the broad powers given in the Con- 
mane has by General Orders 113-L and 116-L required cer- 
tificates. 


Air Transport Services: 
Interstate—3 
American Airways, Inc. 
Transcontinental & Western Air, Inc. 
Century Pacific Lines, Ltd. 


1. The jurisdiction referred to here means that jurisdiction possessed by 
the state public utility commission—by whatever name it may be designated. 
The various state statutes granting some regulatory body power to license 
aircraft, airmen, etc., have not been relied on—except where the jurisdiction 
seems to specifically cover air transport operations. The various state motor 
bus statutes have not been relied upon as giving jurisdiction over air carriers— 
since it seems clear that they cannot be construed to grant this jurisdiction. 

2. When it is stated that the commission has no authority to require 
certificates, it is meant that there is no statutory authority which is deemed 
capable of construction allowing certification of air carriers. 

3. The data pertaining to air transport services has been obtained, almost 
exclusively, from The Official Aviation Guide, as of Dec. 1, 1931, a monthly 
ao which carries a record of operations (schedules ‘and fares) of all 
the major transport services. Manifestly, this list is not entirely complete as 
to the number of intrastate operations. Nor does the information here pre- 
sented give an adequate idea of the volume of intrastate operations—the 
number of daily flights, etc. However, it is intended only to offer a fairly 
comprehensive picture of the status of interstate and intrastate operations 
now being conducted. 

The number of interstate or intrastate services in a particular state is 
indicated by the numeral opposite the subtitle. 

4. By “assumed” is meant that the commission has taken jurisdiction 
under a belief that it is authorized so to do. The use of the term does not 
mean that the writers have made any assumption as to jurisdiction. 

6. As of Oct. 19, 1931. 
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Intrastate—2 
American Airways: Douglas—Tucson—Phoenix. 
Century Pacific: Phoenix—Yuma. 


ARKANSAS 


Jurisdiction Over Air Carriers: 

Arkansas Railroad Commission jurisdiction extends to “com- 
mon carriers.” This might include air carriers but it is quite pos- 
sible that it would be construed as not applicable to carriers other 
than railroads—which kind of carrier the statute apparently has 
chiefly in mind. See, also, 1927 Supplement to Crawford and 
Moses Digest of the Statutes of Arkansas, Sec. 8417q 


Authority to Require Certificates: 
See Digest—1921, Sec. 1651, and 1653. Whether the cer- 
tificate provision in regard to “public service corporations” could 
be applied to air carriers seems questionable. 


Air Transport Services: 

Interstate—3 
Trump Airways, Inc. 
American Airways, Inc. 
Robertson Air Lines. 

Intrastate—2 
Trump Airways: Ft. Smith—Little Rock. 
American Airways: Little Rock—Texarkana. 


CALIFORNIA 


Jurisdiction Over Air Carriers: 

Railroad Commission of California given broad powers by 
California Constitution—which no doubt would include air car- 
riers. California Constitution of 1879, Art. XII, Sec. 17: “All 
railroad, canal, and other transportation companies are declared to 
be common carriers, and subject to legislative control.” See, also, 
Constit., Art. XII, Sec. 23, Amend. of 1911, and Act 6386—Public 
Utilities, Sec. 2(L), and Sec. 2(dd). 


Authority to Require Certificates: 

There seems to be no authority to control air carriers by cer- 
tificate, unless the power to supervise be held to justify certificates, 
which is doubtful. The provisions, however, have been held to 
justify certificates for motor carriers. Statutes 1927, Ch. 129, 
Sec. 50(a), and 50(d). 


Air Transport Services: 
Interstate—7 
Pacific Air Transport, Inc. (United Air Lines). 
Boeing Air Transport, Inc. (United Air Lines). 
Gilpin Air Lines. 
American Airways, Inc. 
Transcontinental & Western Air, Inc. 
Western Air Express. 
Century Pacific Lines, Ltd. 
Intrastate—6 
Pacific Air Transport: San Francisco—Fresno—Bakersfield— 
Los Angeles—San Diego. 
Boeing Air Transport: Sacramento—Oakland. 
Gilpin Air Lines: Los Angeles—Long Beach—San Diego. 
Transcontinental & Western Air: Los Angeles—Alameda. 
Western Air Express: Los Angeles—San Diego. 
Century Pacific: 
(1) Sacramento—Oakland. 
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(2) Oakland—San Jose—Salina—Santa Maria—Los Angeles 
—Long Beach—San Diego—El Centro. 
(3) San Jose—Fresno—Bakersfield—Los Angeles. 


COLORADO—Certificates Required. 
Jurisdiction Over Air Carriers: Assumed. 

The Public Utilities Commission of Colorado has assumed juris- 
diction under the public utility legislation pertaining to “every com- 
mon carrier.” Compiled Laws of Colorado—1921, Sec. 2912(e), 
Sec. 2913, 2914. 

Authority to Require Certificates: Assumed—7 granted—3 refused or 
dismissed.® 

The power to require certificates is assumed from the “public 
utility” provisions of the statute. Compiled Laws of Colorado— 
1926, Sec. 2946. 

Air Transport Services: 
Interstate—3 

United States Airways. 

Western Air Express. 

Wyoming-Montana Air Lines. 

Intrastate—1 

Western Air Express: 

(1) Denver—Colorado Springs—Pueblo. 
(2) Pueblo—Trinidad. 


CONNECTICUT 
Jurisdiction Over Air Carriers: 

Connecticut Public Utilities Commission authority over “public 
service” companies is too narrowly defined to permit jurisdiction 
over air carriers. General Statutes of Connecticut, Revision of 
1930, Vol. II, Sec. 3577 and Sec. 3839. 

Authority to Require Certificates: 

Extends to motor bus operation, but could not include air car- 
riers. Sec. 3851. 

Air Transport Services: 
Interstate—1 

American Airways, Inc. 

Intrastate—O 


DELAWARE 
Jurisdiction Over Air Carriers: 
No regulation at all. 
Authority to Require Certificates: 
No regulation. 
Air Transport Services: 
Interstate—2 
Eastern Air Transport, Inc. 
Ludington Line. 
Intrastate—0O 


FLORIDA 
Jurisdiction Over Air Carriers: 
The State Road Department of Florida asserts that there is no 
jurisdiction over aircraft. This statement seems accurate in view 
of Comp. Gen. Laws of Florida—1927, Sec. 6702. 
Authority to Require Certificates: 
The same authority asserts that no statute of Florida requires 
certificates applicable to aircraft. 


6. As of Jan. 25, 1932. 
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Air Transport Services: 
Interstate—2 
Eastern Air Transport, Inc. 
Pan-American Airways System. 
Intrastate—1 
Eastern Air Transport: 
(1) Jacksonville—Daytona Beach—Palm Beach—Miami. 
(2) Daytona Beach—Orlando—Tampa—St. Petersburg. 


GEORGIA 
Jurisdiction over Air Carriers: 
Georgia Public Service Commission is given jurisdiction over 
“all common carriers.” The Commission has stated that it “has 
no jurisdiction over aircraft carriers,” but it would seem possible 
that the term “all common carriers” might be construed to include 
air carriers. Parks Ann. Code of Georgia—1914, Sec. 2663, 2711, 
eric. 
Authority to Require Certificates: 
There is no certificate provision applicable. 
Air Transport Services: 
Interstate—2 
Eastern Air Transport, Inc. 
American Airways, Inc. 
Intrastate—1 
Eastern Air Transport: 
(1) Atlanta—Macon. 
(2) Atlanta—Augusta—Savannah. 


IDAHO 
Jurisdiction over Air Carriers: 

The Public Utilities Commission has no jurisdiction over air 
carriers, and this view is seconded by an assertion of the Idaho 
Department of Public Works. The term “common carrier” is de- 
fined too narrowly to include aircraft carriers. Comp. Statutes of 
Idaho—1919, Sec. 2380. Also “public utility,” Sec. 2396. 

Authority to Require Certificates: 

The general certificate requirement is too narrow to include air 

carriers. Sec. 2474. 
Air Transport Services: 
Interstate—2 

Varney Air Lines (United Air Lines). 

National Parks Airways, Inc. 
Intrastate—0O 


ILLINOIS—Certificates Required. 
Jurisdiction over Air Carriers: Assumed. 

Illinois Commerce Commission has assumed jurisdiction under a 
broad definition of “public utility,” the definition reasonably bear- 
ing such construction. Cahill’s Illinois Revised Statutes—1931, Ch. 
11a, Sec. 2, and 25. 

Authority to Require Certificates: Assumed—3 granted—none refused.’ 

Sec. 71 gives authority to require certificates, stating: “No 
public utility shall begin the construction of any new plant, equip- 
ment, property or facility unless and until it shall have 
obtained from the Commission a certificate that public convenience 
and necessity require such construction.” 

Air Transport Services: 
Interstate—9 
Northwest Airways, Inc. 


7. As of Nov. 11, 1931. 
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Transamerican Airlines Corp. 
Continental Airways, Inc. 
Boeing Air Transport, Inc. (United Air Lines). 
National Air Transport Co. (United Air Lines). 
American Airways, Inc. 

Braniff Airways, Inc. 

Transcontinental & Western Air, Inc. 

Century Airlines, Inc. 

Intrastate—4 

Northwest Airways, Inc.: Chicago—Elgin—Rockford. 
National Air Transport: Chicago—Moline. 

American Airways: Chicago—Springfield. 

Century Airlines: Chicago—Bloomington—Springfield. 


INDIANA 
Jurisdiction over Air Carriers: 

The Public Service Commission of Indiana states that there is 
no statute sufficient to authorize the control of air carriers. This 
view seems entirely correct. Burn’s Ann. Ind. Statutes—1926, Sec. 
12672 (10052a), does not define the term “public utility” broadly 
enough for the assumption of jurisdiction. 

Authority to Require Certificates: 

Sec. 12770 (10052t3), pertaining to new franchises, is limited 

to the narrow definition of public utilities above mentioned. 
Air Transport Services: 
Interstate—6 

Transamerican Airlines Corp. 

Continental Airways, Inc. 

National Air Transport Co. (United Air Lines). 

American Airways, Inc. 

Transcontinental & Western Air, Inc. 

Century Air Lines, Inc. 

Intrastate—2 
Transamerican Airlines: South Bend—Fort Wayne. 
Transcontinental & Western Air: Indianapolis—Terre Haute. 


IOWA 
Jurisdiction over Air Carriers: 

The Board of Railway Commissioners have asserted no juris- 
diction, but it should be noted that the railroads—which are subject 
to control—are authorized to operate aircraft, which fact may bring 
air carriers within the commission jurisdiction. Code of Iowa— 
1927, Ch. 368, Sec. 7874, and Acts—1929, Ch. 133, Sec. 1. 

Authority to Require Certificates: 

The Board states that certificates are not required. Letter of 
Oct: 15,. 1931. 

Air Transport Services: 
Interstate—4 

Northwest Airways, Inc. 

Boeing Air Transport, Inc. (United Air Lines). 

National Air Transport Co. (United Air Lines). 

Western Air Service Corp. 

Intrastate--1 


Boeing Air Transport: Iowa City—Des Moines. 





KANSAS 

Jurisdiction over Air Carriers: 

The Public Service Commission of Kansas has and exercises no 
jurisdiction over air carriers—the definitions of “common carrier” 
and “public utilities’ being too restricted. Revised Statutes of 
Kansas—1923, Ch. 66, Art. 1, Sec. 156, 101, 104, 105. 






















THE JOURNAL OF AIR LAW 





260 


Authority to Require Certificates: 
Certificate authority extends merely to carriers and utilities de- 
fined. Ch. 66, Art. 1, Sec. 131. 
Air Transport Services: 
Interstate—8 
National Air Transport Co. (United Air Lines). 
United States Airways. 
Tuxhorn Air Lines. 
American Airways, Inc. 
Braniff Airways, Inc. 
Transcontinental & Western Air, Inc. 
The Western Air Service Corp. 
Skyway, Inc. 
Intrastate—5 
United States Airways: Topeka—Salina—Goodland. 
Tuxhorn Air Lines: Fort Scott—Pittsburg. 
Braniff Airways: Chanute—Coffeyville. 
The Western Air Service: Salina—Wichita. 
Skyway, Inc.: Wichita—Topeka. 


KENTUCKY 
Jurisdiction over Air Carriers: 
The Railroad Commission of Kentucky has and exercises no 
jurisdiction over air carriers. The term “common carrier” is given 
a restricted meaning. Baldwin’s Kentucky Statute Service—1931, 
Sec. 201g]. 
Authority to Require Certificates: 
Certificate authority does not exist. 
Air Transport Services: 
Interstate—1 
American Airways, Inc. 
Intrastate—0O 


LOUISIANA 
Jurisdiction over Air Carriers: 

The Public Service Commission of Louisiana has and exercises 
no jurisdiction over air carriers. The statutory language is not 
sufficiently broad to give jurisdiction over air carriers. Constitution 
and Statutes of Louisiana—1930, Vol. 3, Art. 284, Sec. 1. Act 24 
of 1904, Sec. 1—giving certain powers to the Railroad Commission. 

Authority to Require Certificates: 
Certificate authority does not exist. 
Air Transport Services: 
Interstate—2 
American Airways, Inc. 
Robertson Air Lines. 
Intrastate—1 
American Airways: Monroe—Shreveport. 


MAINE 
Jurisdiction over Atr Carriers: 
The Public Utilities Commission of Maine has and exercises 
no jurisdiction over air carriers. The terms “common carrier” and 
“public utility’ are used in a sense restricted to the carriers and 
utilities enumerated. Rev. Statutes of Maine—1930, Ch. 62, Sec. 15. 
Authority to Require Certificates: 
Certificate authority does not exist. 
Air Transport Services: 
Interstate—0 
Intrastate—0O 
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MARYLAND—Certificates Required. 
Jurisdiction over Air Carriers: Assumed. 

The Public Service Commission of Maryland has assumed juris- 
diction, relying upon a legal opinion supporting such jurisdiction 
on the grounds chiefly that an air carrier is an “express company” 
and a “common carrier.” The first ground seems quite doubtful 
and the Maryland statute defines common carriers in such a way 
that an air carrier—even if a common carrier—is hardly within 
the statute. The jurisdiction here assumed is questionable, The 
Ann. Code of Maryland—1924 (Bagby), Vol. I, Art. 23, Sec. 346, 
347, 350, and 360. 

Authority to Require Certificates: Assumed—2 granted—none refused.® 

General certificate authority is authorized in Sec. 379. Under 
this authority two certificates have been granted, although one per- 
tained to a security issue. It might be noted, however, that there 
are no air carrriers furnishing service in Maryland at this time. 
Letters of Oct. 16, 1931 and Jan. 7, 1932. 

Air Transport Services: 
Interstate—4 

Eastern Air Transport, Inc. 

Continental Airways, Inc. 

Ludington Line. 

Pennsylvania Air Lines, Inc. 

Intrastate—O 


MASSACHUSETTS 
Jurisdiction over Air Carriers: 

The Commissioners of the Department of Public Utilities of 
Massachusetts have and exercise no jurisdiction over air carriers. 
The term “common carrier” is limited by definitionto certain 
kinds of carriers mentioned. Gen. Laws of Massachusetts—1921, 
Ch. 159, Sec. 12. 

Authority to Require Certificates: 

Limited certificate authority exists by virtue of Ch. 160, Sec. 

17, and Ch. 162, Sec. 7. 
Air Transport Services: 
Interstate—1 

American Airways, Inc. 

Intrastate—O 


MICHIGAN 
Jurisdiction over Air Carriers: 

The Michigan Public Utilities Commission has and exercises no 
jurisdiction over air carriers. The term “common carrier” being 
used in a relatively limited sense. Compiled Laws of the State of 
Michigan—1929, Sec. 11019, 11026. Also “public utility,” Public 
Acts, Michigan—1929, No. 69, Sec. 1. 

Authority to Require Certificates: Assumed for Security Issue. 

“Michigan does not isssue any certificate of convenience to air- 
line operators and, so far as we know, does not contemplate doing 
so at this time.’—Letter of Oct. 26, 1931, from Department of 
Aeronautics. The Public Utilities Commission seems to have no 
jurisdiction to require certificates, except, perhaps, of railroad com- 
panies operating aircraft. However, it has assumed to regulate 
the issuance of securities by air carrier companies. Compiled Laws 
of the State of Michigan—1929, Sec. 11505; and Public Acts, 
Michigan—1929, No. 69, Sec. 2. See, Re Kohler Aviation Corp., 
P. U. R. 1930 B 242; Comp. Laws of Michigan—1929, Sec. 11077. 


As of Oct. 16, 1931. 
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Air Transport Services: 
Interstate—4 
Transamerican Airlines Corp. 
Kohler Aviation Corp. 
Canadian Airway’s Ltd. 
Century Air Lines, Inc. 
Intrastate—2 
Transamerican Airlines Corp.: 
(1) Detroit—Pontiac—Flint—Saginaw—Bay City. 
(2) Muskegon—Grand Rapids—Kalamazoo—Battle Creek 
—Jackson—Ann Arbor—Detroit. 
(3) Kalamazoo—Lansing—Flint. 
(4) Grand Rapids—Lansing—Pontiac. 
—— Aviation Corp.: Musekon—Grand Rapids—Lansing— 
etroit. 


MINNESOTA 
Jurisdiction over Air Carriers: 

The Minnesota Railroad and Warehouse Commission has and 
exercises no jurisdiction over air carriers, as stated : “This Com- 
mission has no jurisdiction over aircraft carriers.”—Letter of Octo- 
ber 20, 1931. Term “common carrier” is restricted. Statutes of 
Minn.—1923, Sec. 4722. 

Authority to Require Certificates: 
No certificate authority. But, relative to the acquisition or use 
of air rights, see Laws of Minnesota—1931, Ch. 300, See. 1. 
Air Transport Services: 
Interstate—1 
Northwest Airways, Inc. 
Intrastate—1 
Northwest Airways, Inc.: 
(1) Rochester—Minneapolis—St. Paul. 
(2) St. Paul—Minneapolis—Duluth. 


MISSISSIPPI 
Jurisdiction over Air Carriers: 

The Railroad Commission has and exercises no jurisdiction over 
air carriers. “In this state there is no regulation of aeroplanes or 
aeronautics.”—Letter of Jan. 7, 1932. The only jurisdictional au- 
thority which is distinctly limited is to be found in Mississippi Code 
of 1930, Sec. 7046 and 7044. 

Authority to Require Certificates: 
No certificate authority. 
Air Transport Services: 
Interstate—2 
American Airways, Inc. 
Robertson Air Lines. 
Intrastate—1 
Robertson Air Lines: Greenwood—Jackson. 


MISSOURI 
Jurisdiction over Atr Carriers: 

The Public Service Commission probably has no jurisdiction 
over air carriers although its authority extends to “all common 
carriers operating or doing business within this state,” the reason 
being that the term “common carrier” is defined less broadly in a 
prior section. However, the definition may not be held conclusive 
since it states: “The term ‘common carrier’ . . . includes all 

»’ but does not actually limit the number of carriers to those 
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mentioned. The reasonable construction would seem to exclude air 
carriers. Revised Statutes of Missouri—1929, Sec. 5136, and 5122. 
Authority to Require Certificates: 

5174 gives only general certificate authority. But “there 
has been no action taken by this state on this subject.”"—Letter of 
Oct. 17, 1931. 

Air Transport Services: 

Interstate—10 
National Air Transport Co. (United Air Lines). 
United States Airways. 
Tuxhorn Air Lines. 
American Airways, Inc. 
Braniff Airways, Inc. 
Transcontinental & Western Air, Inc. 
Rapid Air Transit. 
Robertson Air Lines. 
Century Air Lines, Inc. 
Skyway, Inc. 

Intrastate—4 
Tuxhorn Air Lines: Joplin—Carthage—Springfield. 
Braniff Airways, Inc.: Kansas City—St. Louis. 
Transcontinental & Western Air: 

(1) St. Louis—Kansas City. 

(2) St. Louis—Springfield. 

Rapid Air Transit: St. Joseph—Kansas City—St. Louis. 


MONTANA 
Jurisdiction over Air Carriers: 
The authority of the Board of Railroad Commissioners and 
Public Service Commission is somewhat doubtful. The term “com- 
mon carrier” is defined as “every one who offers to the public to 
carry persons, property, or messages . . ” Rev. Codes of 
Montana—1921, Sec. 7846. Sec. 3797 gives the Board “general 
supervision of all railroads, express companies . . . and any 
common carrier engaged in the transportation of passengers or prop- 
erty in the state . . . .” (Italics ours.) But Sec. 3792 limits 
this as follows: “The provisions of the act shall apply to all per- 
sons . . . that shall do business as common carriers upon any 
of the lines of railroad in this state.” (Italics ours.) See also, 
Sec. 3881; under a liberal interpretation, jurisdiction might be as- 
sumed. 
Authority to Require Certificates: 
No certificate authority, and no action taken —Letter of Oct. 16, 
1931. 
Air Transport Services: 
Interstate—2 
National Parks Airways, Inc. 
Wyoming-Montana Air Lines. 
Intrastate—1 
National Parks Airways: Butte—Helena—Great Falls. 


NEBRASKA 


suaieietios over Air Carriers: 
he State Railway Commission possibly has jurisdiction over 

ee. carriers by virtue of the broad statutory use of the term 
“common carriers.” But such jurisdiction seems only to apply to 
carriers of freight—not passengers. “The Commission shall have 
general control over . . . all other common carriers en- 

gaged in the transportation of freight.” (Italics ours.) Compiled 
Statutes of Nebraska—1929, Ch. 75, Sec. 201, 401, and 402. 
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Authority to Require Certificates: Assumed for Security Issue. 

There seems to be no certificate requirement applicable, al- 
though the commission has, in one instance at least, exercised con- 
trol over the issuance of securities by an air carrier company. Re 
Union Airlines, P. U. R. 1931 C 489. This was for a newly 
formed air transport company for the acquisition of new planes, 
working capital, and other reasonably required equipment, where 
it appeared that there was a reasonable prospect of success for the 
venture through the procurement of air mail contracts, etc. 

Air Transport Services: 

Interstate—5 
Northwest Airways, Inc. 
Boeing Air Transport, Inc. (United Air Lines). 
American Airways, Inc. 
Rapid Air Transit. 
The Western Air Service Corp. 

Intrastate—2 
Boeing Air Transport: Omaha—Lincoln—North Platte. 
The Western Air Service Corp.: Omaha—Lincoln. 


NEVADA—Certificates Required. 
Jurisdiction over Air Carriers: Assumed. 

The Public Service Commission is given jurisdiction by a stat- 
ute which expressly defines “public utility” to include “airship com- 
mon carriers” and “airship companies.” (Italics ours.) Nevada 
Public Service Comp. Law—1919, Amended Stats., 1928, 57. The 
amendment is of Sec. 7. If the term “airship” be used in its tech- 
nical sense, the jurisdiction would extend only to lighter-than-air 
craft. This difficulty is probably overcome by virtue of Sec. 7(a), 
which states that: “The provisions of this act and the term ‘pub- 
lic utility’ shall apply to . . . any common carrier engaged in 
the transportation of passengers or property . . . by air.” (Italics 
ours.) The provisions, no doubt, give jurisdiction also over air- 
planes—or over all aircraft. 

Authority to Require Certificates: Assumed—6 granted.® 

The certificate requirement extends to all utilities. Statutes of 
Nevada—1925, Ch. 161, Sec. 36%. Accordingly certificates are 
required of air carriers. 

Air Transport Services: 
Interstate—2 
Boeing Air Transport, Inc. (United Air Lines). 
Western Air Express. 
Intrastate—1 
Boeing Air Transport: Elko—Renc. 


NEW HAMPSHIRE 
Jurisdiction over Air Carriers: 

e Public Service Commission has and exercises no jurisdic- 
tion over air carriers. The term “public utility” is defined too nar- 
rowly to include air carriers. Public Laws of N. H—1926, Vol. 
2, Ch. 236, Sec. 4 and 3. 

Authority to Require Certificates: 

A general certificate authority exists for railroads and public 
utilities as defined. Ch. 240, Sec. 19 and 21. The Commission 
states that “to date no certificates of convenience and necessity have 
been issued.”—Letter of Oct. 19, 1931. 

Air Transport Services: 
Interstate—O 
Intrastate—0O 


As of Dec. 1, 1931. 
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NEW JERSEY 


Jurisdiction over Air Carriers: 

The Board of Public Utility Commissioners has and exercises 
no jurisdiction over air carriers. The term “public utility” is 
defined too narrowly to include air carriers. Laws of New Jer- 
sey—1926, Ch. 146, Sec. 15. 

Authority to Require Certificates: 

No certificate authority. “No such requirements pertaining to 

Air lines have been promulgated.”—Letter of Oct. 15, 1931. 
Air Transport Services: 
Interstate—6 

Eastern Air Transport, Inc. 

National Air Transport, Co. (United Air Lines). 

Ludington Line. 

Transcontinental & Western Air, Inc. 

Metropolitan Air Ferry Service. 

Martz Air Lines. 

Intrastate—2 
Eastern Air Transport, Inc.: Newark—Atlantic City. 
Ludington Line: Camden—Trenton—Newark. 


NEW MEXICO—Certificates Required. 
Jurisdiction over Air Carriers: Assumed. 

The State Corporation Commission exercises jurisdiction under 
a statute declaring air carriers to be common carriers within their 
jurisdiction and requiring licenses which has been construed by the 
Commission, reasonably as it seems, to authorize certificates. New 
Mexico Stats. Ann. 1915, Vol. 1, Const. Art. XI, Sec. 7; Laws 
of New Mexico—1929, Ch. 71, Sec. 6, 7, and 8. 

Authority to Require Certificates:Assumed—5 granted—none refused.!° 

As stated above, the certificate requirement results from an in- 
terpretation of the power to license. 

One certificate has been granted for an interstate carrier, one 
for an “anywhere carrier” and three certificates covered the opera- 
tion of aircraft for some special event—such as a fair, or conven- 
tion, and not regular operation. Leiters of Oct. 16, 1931, and 
Jan. 8, 1932. 

Air Transport Services: 
Interstate—2 
Transcontinental & Western Air, Inc. 
Western Air Express. 
Intrastate—1 
Western Air Express: Santa Fe—Albuquerque. 


NEW YORK 
Jurisdiction over Air Carriers: 

The Public Service Commission has and exercises no jurisdic- 
diction over air carriers. The term “common carrier” is defined 
too narrowly to include air carriers. Lone Consolidated Laws of 
New York—1930, Ch. 49, Sec. 2, P. 

Authority to Require Certificates: 

Generai certificate authority over railroads and common carriers, 
as defined. Sec. 53. “No such certificate (for air carriers) is re- 
quired, neither by statute nor by regulation.”—Letter of Oct. 22, 
1931. 

Air Transport Services: 
Interstate—3 
American Airways, Inc. 


10. As of Oct. 16, 1931. 
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Metropolitan Air Ferry Service. 
Martz Air Lines. 
Intrastate—3 
American Airways: Albany—Syracuse—Rochester—Buffalo. 
Metropolitan Air Ferry Service: Brooklyn—Queens. 
Martz Air Lines: Elmira—Dansville—Buffalo. 


NORTH CAROLINA 
Jurisdiction over Air Carriers: 

The Corporation Commission would seem to have jurisdiction 
over air carriers by virtue of the provision that its authority shall 
extend to “all other companies or corporations engaged in the carry- 
ing of freight or passengers, and all copartnerships or individuals 
engaged in the business of common carriers.” Consolidated Stats. 
of North Carolina—1919, Ch. 21, Art. 2, Sec. 1035, 1038; Art. 3, 
Sec. 1054, and Art. 4, Sec. 1066. 

Authority to Require Certificates: 

The certificate authority seems doubtful and depends upon 
whether or not “public utility, plant or system” includes air carriers. 
Pub. Laws of North Carolina—1931, Ch. 455, Sec. 1037(e). “This 
State does not require a certificate of convenience and necessity.”— 
Letter of Nov. 4, 1931. 

Air Transport Services: 
Interstate—2 
Eastern Air Transport, Inc. 
Knollwood Airport, Inc. 
Intrastate—2 
Eastern Air Transport, Inc.: Greensboro—Charlotte. 
Knollwood Airport, Inc.: Pinehurst—Raleigh. 


NORTH DAKOTA—Certificates Required. 
Jurisdiction over Air Carriers: Assumed. 

The Board of Railroad Commissioners would seem to have 
jurisdiction under the term “common carriers.” Suppl. to Compiled 
Laws of North Dakota—1913-1925, Sec. 4609c(2). 

Authority to Require Certificates: Assumed—1 granted,11 
General certificate authority over public utilities—which, sup- 
posedly, includes air carriers. Laws of North Dakota—1929, Ch. 
19%, Sec.1. 
Air Transport Services: 
Interstate—2 
Northwest Airways, Inc. 
Canadian Airways, Ltd. 
Intrastate—1 
Northwest Airways, Inc.: 
(1) Fargo—Grand Forks—Pembina. 
(2) Fargo—Valley City—Jamestown—Bismarck. 


OHIO 
Jurisdiction over Air Carriers: 

There is no statute in Ohio capable of being applied so as to give 
jurisdiction to the Public Utilities Commission over air carriers. 
See, Throckmorton’s 1930 Ann. Code of Ohio (Baldwin’s Revision), 
Sec. 614-2 and Sec. 502. 

Authority to Require Certificates: 
No certificate authority. 
Air Transport Services: 
Interstate—7 
Transamerican Airlines Corp. 





11. As of Dec. 3, 1931. 
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Continental Airways, Inc. 
National Air Transport Co. (United Air Lines). 
Pennsylvania Air Lines, Inc. 
American Airways, Inc. 
Transcontinental & Western Air, Inc. 
Century Air Lines, Inc. 
Intrastate—6 
Transamerican Airlines: Cleveland—Toledo. 
National Air Transport: Cleveland—Toledo. 
Pennsylvania Air Lines: Cleveland—Akron. 
American Airways: Cleveland—Akron—Columbus—Dayton— 
Cincinnati. 
Transcontinental & Western: Columbus—Springfield—Dayton. 
Century Air Lines: Cleveland—Toledo. 


OKLAHOMA 
Jurisdiction over Air Carriers: 

The Corporation Commission has and exercises no authority 
over air carriers. The term “transportation company” is too nar- 
rowly defined to include air carriers. Compiled Stats. of Oklahoma 
—1921 (Bunn), Const. Art. IX, Sec. 18, and 34. 

Authority to Require Certificates: 

No certificate authority. 

Air Transport Services: 
Interstate—7 

National Air Transport Co. (United Air Lines). 

Trump Airways, Inc. 

Braniff Airways, Inc. 

Bowen Air Lines, Inc. 

Transcontinental & Western Air, Inc. 

Reed Airline. 

The Western Air Service Corp. 

Intrastate—6 

National Air Transport: Tulsa—Oklahoma City. 

Trump Airways: Tulsa—Muskogee. 

Braniff Airways: Tulsa—Oklahoma City. 

Transcontinental & Western: Tulsa—Oklahoma City. 

Reed Airline: Lawton—Oklahoma City—Ponca City. 

Western Air Service Corp.: Blackwell—Ponca City—Tulsa. 





OREGON 
Jurisdiction over Air Carriers: 

The Public Utilities Commission has and exercises no juris- 
diction over air carriers. The term “public utility” is too narrowly 
defined to include air carriers. Oregon Code—1930, Vol. 3, Sec. 
61-201. “Aircraft carriers are not under the jurisdiction of this 
Commission.”—Letter of Oct. 19, 1931. 

Authority to Require Certificates: 
2 Certificate authority repealed. Oregon Laws—1931, Ch. 59, 
ec. I, 
Air Transport Services: 
Interstate—2 
Pacific Air Transport, Inc. (United Air Lines). 
Varney Air Lines (United Air Lines). 
Intrastate—1 
Pacific Air Transport: Portland—Medford. 


PENNSYLVANIA—Certificates Required. 

Jurisdiction over Air Carriers: Assumed. 

The Public Service Commission has and exercises full juris- 
diction by express statute as well as by prior existing law. “The 
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term ‘common carrier’ . . . includes any and all common car- 
riers . . . engaged . . . in the conveyance of passengers or 
property . . . between points in this Commonwealth ; 
over, above, or under land or water or both.” Dig. of Penn. Stat. 
Law—1920 (West Publ. Co.), Sec. 18057; also 1924 Suppl. to Dig. 
of Penn. Stat. Law—1920, Sec. 18125. 
Authority to Require Certificates: Assumed—43 granted—1 refused.!2 

The Commission has full certificate jurisdiction. “It shall be 
unlawful to operate . . . civil aircraft, as a common carrier, 
within this Commonwealth . . . without first having . . . ob- 
tained . . . a certificate of public convenience . . .” Laws of 
Penn.—1929, Art. XII, Sec. 1203; Act 316, Sec. 1208, and 1209. 

Air Transport Services: 

Interstate—6 

Eastern Air Transport, Inc. 

Continental Airways, Inc. 

National Air Transport Co. (United Air Lines). 

Pennsylvania Air Lines, Inc. 

Transcontinental & Western Air, Inc. 

Martz Air Lines. 
Intrastate—2 

een & Western: Philadelphia—Harrisburg—Pitts- 

urgh. 
Martz Air Lines: Stroudsburg—Wilkes-Barre (1 stop). 


RHODE ISLAND 
Jurisdiction over Air Carriers: 

The Public Utilities Commission has and exercises no juris- 
diction over air carriers. The terms “public utility’ and “common 
carrier” are defined too narrowly to include air carriers. Gen. Laws 
of Rhode Island—1923, Sec. 3665. 


Authority to Require Certificates: 
No certificate authority. “Certificates of convenience and au- 
thority are not required for aircraft carriers in this state.”—Letter 
of Oct. 16, 1931. 
Air Transport Services: 
Interstate—0 
Intrastate—O 


SOUTH CAROLINA 
Jurisdiction over Air Carriers: 
The Railroad Commission has and exercises no jurisdiction 
over air carriers. The term “public utility” is defined too narrowly 
to include air carriers. Code of Laws of So. Carolina—1922, Vol. 3, 
No. 4811, Sec. 5; No. 525, Civil Code, Sec. 922; No. 4857, Sec. 17. 
Authority to Require Certificates: 
No certificate authority. 
Air Transport Services: 
Interstate—1 
Eastern Air Transport, Inc. 
Intrastate—1 
Eastern Air Transport: 
(1) Florence—Charleston. 
(2) Spartanburg—Greenville. 


SOUTH DAKOTA 
Jurisdiction over Air Carriers: ae: ; 
The Board of Railroad Commissioners has and exercises no 
jurisdiction over air carriers. The term “common carrriers” is de- 





12. As of Oct. 22, 1931. 
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fined too narrowly to include air carriers. South Dakota Compiled 
Laws—1929, No. 9503. 
Authority to Require Certificates: 
No certificate authority, and none is exercised. Letter of Oct. 
5, 1931. 
Air Transport Services: 
Interstate—O 
Intrastate--0 


TENNESSEE—Certificates Required. 
Jurisdiction over Air Carriers: Assumed. 

“While there is no specific statute conferring express jurisdic- 
tion upon this Commission (Railroad and Public Utilities Com- 
mission) over applications and operations of the sort herein re- 
ferred to, still the Commission is advised by the Attorney General 
of Tennessee that it does have jurisdiction over this sort as com- 
mon carriers under the provisions of Chapter 49, Public Acts of 
1919, and the Commission therefore assumes and proceeds to ex- 
ercise this jurisdiction under said Act.” Commission Docket No. 
1612, p. 2, in the matter of Application of Seaboard Airways, Inc. 
The term “public utility” is defined to include all other common 
carriers. Code of Tenn.—1932, Sec. 5448, and 5447. 

Authority to Require Certificates: Assumed—1 granted—none refused.1° 

Certificate authority derived from Sec. 5502. 

Air Transport Services: 
Interstate—2 

American Airways, Inc. 

Robertson Air Lines, 
Intrastate—1 

American Airways, Inc.: 

(1) Nashville—Chattanooga. 
(2) Nashville—Memphis. 


TEXAS 


Jurisdiction over Air Carriers: 

The Railroad Commission has and exercises no authority over 
air carriers. Letter of Oct. 19, 1931. Jurisdiction extends, pri- 
mene to railroads. Rev. Civil Stats. of Texas—I925, Art. 6445, 

ec. 1. 
Authority to Require Certificates: 

No certificate authority. 

Air Transport Services: 
Interstate—8 

National Air Transport Co. (United Air Lines). 

American Airways, Inc. 

Bowen Air Lines, Inc. 

Transcontinental & Western Air, Inc. 

Reed Airline. 

Western Air Express. 

Corporation Aeronautica De Transportes, S. A. 

Pan American Airways System. 

Intrastate—3 

National Air Transport: Ft. Worth—Dallas. 

American Airways, Inc. 

(1) Dallas—Ft. Worth—Abilene—Big Spring—El Paso. 

(2) Ft. Worth—Waco—Austin—San Antonio—Brownsville. 

(3) Amarillo—Wichita Falls—Ft. Worth—Waco—Houston 
—Galveston. 


138. As of Jan. 9, 1932. 
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Bowen Air Lines, Inc.: 
(1) Houston—San Antonio. 
(2) San Antonio—Austin—Dallas—Ft. Worth. 


UTAH 
Jurisdiction over Air Carriers: 

The Public Service Commission asserts a jurisdiction over 

air carriers by virtue of the general statutes. Letter of Oct. 21, 

1931. “The term ‘common carrier’ . . . includes . . . every 

person . . . whatsoever engaged in the transportation of 

persons or property for public service, over regular routes between 

points within this State.” Comp. Laws of Utah—1917, Ch. 2, Sec. 

4782, Ps. 14, and 28. See also, Constitution, Art. XII, Sec. 12. 


Authority to Require Certificates: 
The certificate authority seems limited to certain enumerated 
carriers. Laws of Utah—1925, Sec. 4818. See also, Comp. Laws 
of Utah—1917, Sec. 4787. 


Air Transport Services: 

Interstate—4 
Boeing Air Transport, Inc. (United Air Lines). 
Varney Air Lines (United Air Lines). 
National Parks Airways, Inc. 
Western Air Express. 

Intrastate—1 
National Parks Airways, Inc.: Salt Lake City—Ogden. 


VERMONT 
Jurisdiction over Air Carriers: 
_ The Public Service Commission has and exercises no jurisdic- 
tion over air carriers. The statute enumerates those utilities over 
which the Commission shall have jurisdiction and this list does not 


include air carriers, or any term permitting jurisdiction over air 
carriers. Acts of Vermont—1925, Act 86; Gen. Laws of Ver- 
mont—1917, Sec. 5045. 


Authority to Require Certificates: 

General certificate authority. “The Vermont laws do not pro- 
vide for the issuance of a certificate of convenience and necessity 
as applied to aircraft carriers.’—Letter of Nov. 4, 1931. See also, 
Laws of Vermont—1931, Act 101. 

Air Transport Services: 


Interstate—O 
Intrastate—O 


VIRGINIA 
Jurisdiction over Air Carriers: 

The State Corporation Commission has and exercises no juris- 
diction over air carriers. The term “transportation company” is de- 
fined too narrowly to include air carriers. Ann. Code of Virginia— 
1919, Vol. I, Const. Art. XII, Sec. 153 and 156(b); Code of Vir- 
ginia—1919, Vol. I, Sec. 4064. For a definition of “public utility” 
see also Acts of 1922, Ck. SIT, Sec; 2: 


Authority to Require Certificates: 

“At present Virginia has no regulation providing for the issuing 
of certificates of Convenience and Necessity for Aircraft Carriers 
operating in this State. In all probability such regulation will be 
passed at the next session of the legislature, as we now have sev- 
= passing over and through this State.”—Letter of Oct. 30, 
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Air Transport Services: 

Interstate—5 
Eastern Air Transport, Inc. 
Continental Airways, Inc. 
Ludington Line. 
Dixie Flying Service. 
Pennsylvania Air Lines, Inc. 

Intrastate—2 
Eastern Air Transport, Inc.: Richmond—Norfolk. 
Dixie Flying Service: Hot Springs—Charlottesville. 


WASHINGTON 


Jurisdiction over Air Carriers: 

The Department of Public Works has and exercises no juris- 
diction over air carriers. Letter of Oct. 17, 1931. The term 
‘“common carrier” is too narrowly defined to include air carriers. 
Session Laws of Wash.—1929, Ch. 223, Sec. 1. 

Authority to Require Certificates: 

Certificate provision was vetoed by popular vote. Suppl. to 

Compiled Stats —1927, Sec. 10412. 
Air Transport Services: 
Interstate—4 

Pacific Air Transport, Inc. (United Air Lines). 

Varney Air Lines (United Air Lines). 

Alaska-Washington Airways. 

Gorst Air Transport, Inc. 

Intrastate—3 
Pacific Air Transport: Seattle—Tacoma. 
Varney Air Lines: 
(1) Tacoma—Seattle. 
(2) Pasco—Spokane. 
Gorst Air Transport: Seattle—Bremerton. 


WEST VIRGINIA—Certificates Required. 
Jurisdiction over Air Carriers: Assumed. 
he Public Service Commission asserts jurisdiction “over the 
common carriage of passengers or goods by air, as outlined in 
Chapter 24, Article 2, Section 1, Code 1931, but the question of 
certificates of convenience and necessity is under the jurisdiction 
of the West Virginia Board of Aeronautics, which was created by 
Chapter 4, Acts of the Legislature, Regular Session, 1931.”—Letter 
of Oct. 15, 1931. See also, Code of West Virginia—193 1, bp. 
667 and 669—wherein the statute expressly covers carriage by air. 
Authority to Require Certificates: Assumed—none granted.'4 
Certificate authority of the Board of Aeronautics is based upon 
Sec. 2 of H. B. No. 226, March, 1931, providing: “Such board 
shall have general supervision and control over .. . all other 
phases of aerial activities.” (Italics ours.) The certificate require- 
ment became effective Jan. 1, 1932. Letter of Oct. 26, 1931. 
Air Transport Services: 
Interstate—3 
Continental Airways, Inc. 
Dixie Flying Service. 
Pennsylvania Air Lines, Inc. 
Intrastate—O 


WISCONSIN 


Jurisdiction over Air Carriers: 
“The Wisconsin Public Service Commission does not have any 


14. As of Oct. 26, 1931. 
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jurisdiction over aircraft carriers.’—Letter of Oct. 15, 1931. The 
term “public utility” is defined too narrowly to include air carriers. 
Wisconsin Stats —1929, Vol. I, Ch. 196, Sec. .01, Ch. 195, Sec. .02. 
Authority to Require Certificates: 
Specific certificate requirement only. Ch. 196, Sec. .50. 
Air Transport Services: 
Interstate—2 
Northwest Airways, Inc. 
Kohler Aviation Corp. 
Intrastate—1 
Northwest Airways, Inc.: 
(1) Madison—Janesville. 
(2) Milwaukee—LaCrosse. 
(3) Milwaukee—Fond du Lac—Oshkosh—Appleton—Green 
Bay. 


WYOMING—Certificates Required. 
Jurisdiction over Air Carriers: Assumed. 

“The regulatory power bestowed on this Commission (Public 
Service Commission) is from the general statute granting authority 
to regulate all common carriers.”—Letters of Oct. 21, 1931, and 
Jan. 8, 1932. Wyoming Comp. Stats —1920, Art. X, Sec. 7; Ses- 
sion Laws—1925, Ch. 150, Sec. 1; Wyoming Comp. Stats.—1920, 
Sec. 5463, 5478, and 5492. 

Authority to Require Certificates: Assumed—2 granted—none refused.° 

Specific certificate authority given only to certain enumerated 
utilities—not including air carriers or any term capable of being 
construed to include air carrriers. Wyoming Comp. Stats.—1920, 
Sec. 5497. That the commission has power to require certificates 
for air carriers seems doubtful. 


Air Transport Services: 

Interstate—3 
Boeing Air Transport, Inc. (United Air Lines). 
Western Air Express. 
Wyoming-Montana Air Lines. 

Intrastate—2 
Boeing Air Transport: Cheyenne—Rock Springs. 
Wyoming-Montana Air Lines: Cheyenne—Casper—Sheridan. 





15. As of Oct. 21, 1931. 
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CERTIFICATE AND AIR TRANSPORT DATA PERTAINING 
TO ALL STATES 


State Jurisdiction Certificates Air Transport Business 








To 
Require 
Certificate 
No. of 
Interstate 
Operators 
No. of 
Intrastate 
Operators 
No. of 
Intrastate 
Operations 





Arkansas 
. California 
. Colorado 
Connecticut 
. Delaware 


alolele) 
RWWo 


SOONAM ALN 


. Louisiana 
. Maine 


. Massachusetts . 
. Michigan 
. Minnesota 
. Mississippi 
. Missouri 
. Montana 
. Nebraska 
. Nevada 
. New Hampshire.. 
. New Jersey 
. New Mexico ... 
. New York 
. North Carolina... 
. North Dakota.... 
. Ohio 
. Oklahoma 
. Oregon 

36. Pennsylvania .... 
. Rhode Island .... 
. South Carolina... 
. South Dakota . 
. Tennessee 


ASSOSKHKOAKHNADWACOW 


_ 


me 
BCASOWNOKWNONCWHEAUUNAS WON NAM & 


. Washington 

. West Virginia ... D D Effective Jan. 1, 1932 
. Wisconsin 

. Wyoming D 2 0 3 


NSRNOPONS=SANNUNNWONACNUN SNH AH RONEDORACNNNN Kw URW 
NK SOON SCHKWOHK SKM ON KADEN WHENOeND Pe SNOIOSSH OME NRO ROO QANNO 





° = State has jurisdiction Dash = Information lacking : 
Note: 5 = fp Py doubtful Operators = Individual carrier companies 


Blank space = No jurisdiction or Operations = Number of flying stops 
no certificates made in state 
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REPRESENTATIVE CERTIFICATE APPLICATION FORMS 
(1) 
The Arizona Corporation Commission 


In the matter of the application of ; $3: : 
for a certificate of convenience and necessity authorizing the operation of 


aircraft as common carriers via airlanes between 


STATE OF ARIZONA, 
CouNTY OF 


Your petitioner states that it is 
(Here state whether an Association, Copartnership or Individual) 


That its name and address is : 
, that the names and addresses of its officers, if any, are 


+» between 
through and serving 


(State whether Passengers, Express, or Freight) 





Type Mfg. No. Engine No. Capacity 























5. It proposes to operate on the time schedule attached hereto and 
made a part hereof. 

6. Its schedule or tariff of passenger fares or freight rates to be 
charged between the several points or localities to be served is shown in the 
schedule annexed and made a part hereof. 

7. That the public convenience and necessity require the operation of 


said aircraft. 


Time Table 





Leave Time Arrive 




















Local Tariff 
Distance Table 
(Miles) 
BETWEEN 
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Schedule of Passenger Fares 
BETWEEN 


















































(Officers or Person in Charge of Operations) 
Subscribed and sworn to before me 
a Notary Public in and for the County of 
Arizona, this 


; . "Notary Public. 
My commission expires............ sisiaierere 


(2) 
Illinois Commerce Commission 
Application by Aircraft Carrier for Certificate of Convenience 
and Necessity 
In the Matter of the 
APPLICATION 


for a Certificate of Convenience and Necessity 
to operate as an Aircraft Carrier for the trans- 
portation of (persons) 

(property) 





4 


To the Illinois Commerce Commission, Springfield, Illinois: 

The Petitioner herein respectfully shows: 

1. That it is a duly incorporated Company, incorporated under the 
laws of the State of Illinois on = 


(Date) 

2. That Petitioner’s charter authorizes Petitioner to engage in the busi- 
ness covered by this application, as is fully set forth in a copy of said 
charter attached hereto and made a part hereof. 

3. That the Post Office address of Petitioner is 

4. That Petitioner desires to operate as an Aircraft Carrier for the 
transportation of 


between 


5. That the following public utilities are now engaged in rendering 
transportation service between two or more of the aforesaid municipalities 
(or local service within one or more of them) and are hereby made parties 
respondent to this proceeding: 


6. That attached hereto and made a part hereof is a map, blueprint or 
sketch showing the proposed route of Petitioner and the location of each 
aircraft, railroad and motor carrier hereinabove named. 

That Petitioner submits herewith three copies of a proposed tariff 
naming rates and fares, and two copies of a proposed working time schedule. 
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8. That Petitioner has served copies and given notice of the filing of 
this application as required by the rules of the Commission, as is evidenced 
by proof of service filed herewith. 

WHererore, Petitioner prays that the Commission, after a hearing, will 
grant a Certificate of Convenience and Necessity to Petitioner to operate as 
an Aircraft Carrier as aforesaid. 


(Official Title) 


(Address) 


The Public Service Commission of the 
Commonwealth of Pennsylvania 


In Re: Application of (name of petitioner) for ) 
certificate of public convenience evidencing 
the Commission’s approval of the beginning 
of the exercise of the right and privilege of dita k 
operating civil aircraft as a common car- pplication Docke 
rier for the transportation of persons, 
freight, merchandise and other personal prop- 
erty upon call or demand in (municipality 
in which service is to be furnished). 


te) 





To the Public Service Commission of the Commonwealth of Pennsylvania: 
The petition of (name of petitioner) respectfully represents: 


1. The name and address of your petitioner is (name and address). 

Note: If the petitioner is a partnership, the names and addresses of 

partners must be given and copy of agreement of partnership 
filed as an exhibit, tf partnership proposes to do business under 
an assumed or fictitious name, proof of compliance with the 
Fictitious Name Act of 1917 must be filed as exhibit. 
If the applicant does not intend to actively engage in com- 
mercial flying but intends to employ an operator as agent for 
the applicant, copies of the agreement between the applicant 
and operator must be filed as exhibits. 

2. The name and address of your petitioner’s attorney is (name and 
address of attorney). 

Note: This paragraph to be omitted when petitioner is not repre- 
sented by an attorney. 

3. That your petitioner is the owner or lessee of certain airports or 
landing fields which have been licensed as such by the State Aeronautics 
Commission, License No. ............ , and which he desires to operate and 
maintain in connection with the service applied for. 

Note: A copy of the airport or landing field licenses issued by the 
State Aeronautics Commission must accompany this applica- 
tion. If airports or landing fields are leased by petitioner, 
give number of the airport or landing field license issued by 
the State Aeronautics Commission and attach (as exhibits) 
copies of all leases and agreements affecting such airports or 
landing fields. 

4. That your petitioner is the owner or lessee of certain air navigation 
facilities now in operation or to be erected, maintained or operated upon 
airports or landing fields described in paragraph three, and certificate of 
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qualifications and safety No has been issued for such 
facilities by the State Aeronautics Commission. 
Note: If the petitioner is owner of the air navigation facilities, attach 
a copy of the certificate of Qualifications and Safety issued by 
the State Aeronautics Commission for such facilities. If the 
petitioner ts the lessee of air navigation facilities furnish the 
number of the certificate of Qualifications and Safety issued 
by the State Aeronautics Commission. 

5. That your petitioner is the owner or lessee of the civil aircraft here- 

inafter fully described, which he (it) desires to operate: 
First Aircraft State Commercial License No 
Name of Manufacturer Over all span 
Over all lene. oc oiccccceecsces MS aieaecdaeed Weight empty 
Useful load Gross weight 
Seating: Capacity Exclusive: Of CLOW s.6e<siiscvie cassie s Cu naveddevenssvenes eee 
Gasoline capacity.............. eeweitens Oil capacity 
Second Aircraft State Commercial License No 
Over all span 
Over all length........ serene pone demedapeeues Weight empty 
Useful load Gross weight 
Seating capacity exclusive of crew 
Gasoline capacity Oil capacity 
Note: If the petitioner intends to engage in commercial flying by 
agreement with operator, attach copy of such agreement to- 
gether with description of civil aircraft, pilots and facilities to 
be used by operator under such agreement. All civil aircraft 
used or to be used by petitioner must have secured a com- 
mercial flying license from the State Aeronautics Commission 
and the number of such license should be inserted in this 
paragraph. 

6. That this petitioner has secured from the State Aeronautics Com- 
mission a certificate of Qualifications and Safety for all airports, landing 
fields, aircraft, air navigation facilities and airmen used or to be used by 
the petitioner in commercial flying as a common carrier. 

Note: Attach copies of certificates of Qualifications and Safety se- 
cured by petitioner from the State Aeronautics Commission. 

7. That your petitioner is financially able to furnish adequate service 
to the public and submits the following statement showing his financial 
condition : 


Real Estate 

Personal Property ........ a staugieiat archaea i elels eeciila eet aciniwonta wecioe eae ppaeeees 
Liabilities: 

Mortgages 

Judgments ......... 

Other liabilities 

8. That the nature and character of the service to be rendered by your 
petitioner is the transportation of persons, freight, merchandise and other 
personal property as a common carrier by means of civil aircraft on call 
or demand in (municipality or locality in which service is to be furnished). 

9. That no person, partnership or corporation is at present furnishing 
or has the right to furnish service similar to that desired to be furnished 
by your petitioner except the following: 

(Give names of all individuals, parinerships or corporations now fur- 
nishing or having the corporate right to furnish service similar to that ap- 
plied for.) 

And that the following persons or companies transport persons, freight, 
merchandise and other personal property as common carriers within the 
territory covered by this petition: 

(Give names of all persons or companies furnishing service in the ter- 
ritory.) 





278 THE JOURNAL OF AIR LAW 


10. That the service proposed to be rendered by your petitioner is 
necessary and proper for the service, accommodation and convenience of the 
public for the following reasons: 

(Give reasons why the proposed service is necessary.) 

11. That your petitioner proposed to begin furnishing service immedi- 
ately upon the receipt of the certificate of Public Convenience, evidencing 
his right so to do. 

WHEREFORE, your petitioner prays your Honorable Commission to issue 
a certificate of public convenience under the provisions of Article 111, 
Section 2 (b) of the Public Service Company Law evidencing its approval 
of his right to operate the civil aircraft above described for the transporta- 
tion of persons, freight, merchandise and other personal property upon call 
or demand, as a common carrier in (territory in which service is to be 
furnished). 

And he will ever pray, etc. 


Signed and dated this 
day of 


Commonwealth of Pennsylvania, is 
County of ait 

Personally appeared before me, a Notary Pubic, in and for said county 
and state (name of petitioner), who being duly sworn according to law doth 
depose and say that the facts as set forth in the foregoing petition are true 
and correct to the best of his knowledge and belief. 


(Notary Public) 
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REPRESENTATIVE ORDER GRANTING CERTIFICATE 


Illinois Commerce Commission 
In the matter of the application of Century Air Lines, Inc, 
for a Certificate of Convenience and Necessity to operate an 
Air Transport line from the City of Chicago, County of Cook, 20815 
to the City of East St. Louis, County of St. Clair, Illinois. 


a 


ORDER 
By THE ILt1Nors CoMMERCE COMMISSION: 

On March 30, 1931, the applicant, a corporation, engaged in interstate 
commerce aS a common carrier of passengers and property between the 
City of Chicago, Illinois, and the Cities of Detroit, Michigan, and Toledo 
and Cleveland, Ohio, filed its application asking for a Certificate of Con- 
venience and Necessity to establish and operate an air transport line in the 
State of Illinois carrying passengers and property for compensation from 
the City of Chicago to the Cities of Peoria, Bloomington, Springfield and 
East St. Louis, Illinois, or the airports located in or adjacent to said Cities, 
and has applied for and desires a Certificate of Convenience and Necessity 
to establish and operate such air transport line and to transport and carry 
passengers and property as a common carrier between said points by air- 
planes. Applicant filed an amendment to said application on May 19th, 
1931, so as to include traffic between Bloomington, Illinois, and said other 
Cities and points. 

American Airways, Inc., a Corporation engaged in interstate and intra- 
state business similar to that of Century Air Lines, Inc., applicant herein, 
filed its application with this Commission on May 19, 1931, which was 
designated as Cause No. 20948. An agreement was entered into between 
the applicant herein, Century Air Lines, Inc., and said American Airways, 
Inc., applicant in Cause No. 20948, that in so far as counsel for the re- 
spective applicants had a right to stipulate, the said two applicants agreed 
that a Certificate of Convenience and Necessity should issue to each of said 
applicants in accordance with their respective applications. 

The applicant herein, Century Air Lines, Inc., and American Airways, 
Inc. (Applicant in said Cause No. 20948), likewise entered into stipulation 
of record that all evidence on the issue of convenience and necessity offered 
in either case should be made a part of the record in each and/or both 
cases, and considered in each of said cases. 

Proper notice was given to all interested parties, including the existing 
utilities operating in the general field proposed to be served by applicant, 
said Century Air Lines, Inc., and pursuant to said notice the above entitled 
cause was duly set and came on for hearing at the office of the Commission 
in Chicago, Illinois, on the 27th day of May, 1931, and was continued from 
time to time with proper adjournments to the 29th day of July, 1931, and 
on said latter date was designated Heard and Taken by a duly authorized 
agent of the Commission. 

At the several hearings in this cause the Chicago and Eastern Illinois 
Railroad Company was represented by counsel but took no active part in 
the proceedings; the Illinois Central Railroad Company and the Chicago 
and Alton Railroad Company by its Receivers were represented and filed 
written protests to the granting of a Certificate of Convenience and Neces- 
sity as applied for in the Petition and the Amended Petition filed in this 
cause by said Century Air Lines, Inc., each of said objections having been 
formally withdrawn before said cause was designated Heard and Taken; 
Wabash Railway Company was represented and took an active part in the 
proceedings until the last hearing, when said Wabash Railway Company 
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failed to appear, although duly notified of the date of hearing. 

The Commission having given due consideration to said application, 
to the evidence, record and proceedings herein, and being fully advised in 
the premises, is of the opinion and finds: 

(1) That due notice was given to all transportation utilities in the field 


(2) 
(3) 


(4) 


covered by this application as required by the statutes of the State of 
Illinois and the rules of the Commission with respect to service of 
notice of its application; 

That the Commission has jurisdiction of the subject matter hereof and 
of all the parties hereto; 

That the applicant is a corporation existing under the laws of the 
State of Delaware, and licensed to transact business in Illinois as a 
foreign corporation on and after January 2, 1931; 

That applicant’s charter authorizes it to engage in the business covered 
by this application as is fully set forth in a copy of its charter intro- 
duced in evidence herein. That its charter, among other things, 
authorizes it: 

“To carry on, by means of airplanes, seaplanes, hydroplanes, 
amphibian planes, dirigible balloons and other aircraft of every kind 
and description and/or by means of automobiles, buses, motor boats, 
trucks and other conveyances of any and all kinds, the general busi- 
ness of a common carrier and/or private carrier engaged in the 
transportation of passengers, mail, merchandise, and freight for hire 
by air, land or water, and to do any and all things necessary, ad- 
vantageous or useful in connection with the conduct of said business. 

“To acquire, purchase, lease, construct, own, maintain, operate and 
dispose of airplanes, seaplanes, hydroplanes, amphibian planes, dirigible 
balloons and other aircraft of every kind and description, also auto- 
mobiles, buses, trucks, motor boats and other conveyances of any 
and all kinds, whether adapted for transportation by air, land or 
water; also to establish, purchase, own, acquire, operate and generally 
turn to account air lines and other transport service for the trans- 
portation of passengers, mail, merchandise and freight by air, land 
and water, and all other service of a similar character which may 
from time to time develop; also to own, purchase, construct, lease, 
operate and dispose of hangars, transportation depots, aircraft service 
stations and agencies, garages, automobile service stations and agencies 
and other objects and service of a similar nature which may be neces- 
sary, convenient or useful as an auxiliary to aircraft and automobile 
transportation; also to own and operate educational institutions for 
instruction in the construction, operation, maintenance and repair of 
aircraft and automobiles; also to service and repair aircraft and auto- 
mobiles and buy, sell and generally deal in oils, gasoline, fuel, auto- 
mobile and aircraft accessories and equipment, and goods, wares and 
merchandise of every name and description.” 

That the service proposed to be rendered by the applicant herein is a 
type and class of transportation service not now rendered by any of 
the authorized existing transportation agencies in the immediate field 
proposed to be served by the applicant herein, said Century Air 
Lines, Inc.; 

That the authorized existing transportation utilities operating in the 
immediate field herein under consideration either failed entirely to 
offer or offered and later during the hearing of the cause withdrew 
the offer to furnish a service of the type and class as proposed to be 
rendered by the applicant herein, said Century Air Lines, Inc.; 

That the public convenience and necessity require and will best be 
served by the establishment and operation of the air transport line of 
the applicant herein between the cities of Chicago, Peoria, Blooming- 
ton, Springfield, and East St. Louis, Illinois, and the airports located 
in or contiguous to said cities and the transportation by applicant of 
passengers and property between said cities and airports in connec- 
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tion with the operation by applicant of an air transport line carrying 
passengers and property as a public utility between points in Illinois, 
and in the inverse direction; 

That the applicant has sufficient experience as well as financial ability 
and sufficient assets and resources to establish and operate the air 
transport line as petitioned for herein, and carries insurance for the 
purpose of covering any damages to persons and/or property which 
may arise by reason of its operation ; 

That the applicant for some time has been successfully operating an 
air transport line such as proposed herein between Chicago and East 
St. Louis via Springfield, Illinois; 

That the several stipulations entered into between the applicant, 
Century Air Lines, Inc., and American Airways, Inc., agreeing that 
a Certificate of Convenience and Necessity shall issue to each of said 
applicants in accordance with their respective applications and that the 
evidence on the issue of convenience and necessity offered in either 
case, No. 20815 (the application herein) or in Case No. 20948 (applica- 
tion of American Airways, Inc.), should be made a part of the record 
in each and/or both cases and considered by the Commission in each 
of said cases, were reasonable stipulations and should be approved by 
the Commission; 

That the application of the Century Air Lines, Inc., should be granted 
and a Certificate of Convenience and Necessity should be issued in 
accordance with the findings hereinabove set forth, subject, however, 
to the regulations and air traffic rules now existing or which may be 
promulgated, either by this Commission or any other duly authorized 
governmental agency. 

It Is THEREFORE ORDERED by the Illinois Commerce Commission that the 
stipulations between the Century Air Lines, Inc., and American Airways, 
Inc., mentioned in finding No. (10) herein, be, and they are hereby, 
approved. 

Ir Is FurtHer Orperep that Century Air Lines, Inc., be, and it is 
hereby, granted a Certificate of Convenience and Necessity to establish, 
operate and maintain an air transport line for the transportation of per- 
sons and/or property for hire in and through the air above and within the 
State of Illinois, by the most direct and reasonably practical air line route 
with stoppage on the ground as herein specified for the transportation of 
persons and/or property, and to transact a general business of rendering 
air transport service via the following described routes, to-wit: 

(1) From Chicago, Illinois, to East St. Louis, Illinois, either direct 
or via Bloomington and Springfield and in the inverse direction, to- 
gether with stoppage rights for the taking on or discharging of 
passengers at all of the aforesaid cities. 

(2) From Chicago, Illinois, to East St. Louis, Illinois, either direct 
or via Peoria and Springfield and in the inverse direction, together 
with stoppage rights for the taking on and/or discharging of pas- 
sengers at all of the aforesaid cities. 

Ir Is FurtHer Orperep that the Certificate of Convenience and Neces- 
sity hereinabove ordered to be issued is granted subject to the regulations 
and air traffic rules now existing or which may be promulgated either by 
this Commission or any other duly authorized governmental agency. 

Ir Is FurtHer Orperep that this Commission retains jurisdiction of the 
subject matter hereof and of the parties hereto for the purpose of issuing 
any such further order or orders as the Commission in its judgment may 
deem meet. 

By order of the Commission at Springfield, Illinois, this 26th day of 
August, A. D. 1931. 

(Signed) Jutrus JoHNson, 
Secretary. 
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EDITORIALS 


THE FEDERAL SENATE’S NEGLECT OF THE NATION’S 
INTERNATIONAL INTERESTS* 


1. When the curtain rose last December on the third session 
of the 71st Congress, it revealed in the stage-setting one feature 
as Changeless as usual, viz., the Senate table covered with papers 
representing the nation’s international interests, unattended to, The 
Constitution unfortunately requires the Senate’s “advice and con- 
sent” before the Executive can make contracts deemed necessary 
for the protection of our international rights and the improvement 
of our international relations. But to those rights and relations 
the Senate is callously indifferent. 

We do not refer simply to the pending World Court treaty; 
we refer to the whole field of foreign relations. The President 
early in the session sent to the Senate a special message asking 
for prompt action on ten other treaties. Two of these treaties 
have been pending before the Senate for five and six years respec- 
tively, three for three years; three for two years; and one for one 
year. “Inasmuch as these treaties affect numerous phases of priv- 
ate and public endeavor,” the President wrote, “I earnestly com- 
mend their early conclusion to the attention of Congress.” And 
they have already been waiting there for years! 

There are also nine other international pacts, not technically 
treaties, to which the President called the Senate’s attention as 
awaiting its action. This makes twenty in all. 

2. We shall not here catalogue the subjects thus so long neg- 
lected by the Senate. But we shall, from another quarter, give a 
striking instance of the Senate’s brazen neglect of its duty to the 
Nation’s international interests. This instance we choose because 
the subject is one of obviously notable importance, because the pro- 
posal was not open to the slightest doubt or controversy, and be- 
cause it called merely for an expense of an item of $250. We refer 
to a proposal to pay our share of the expense of the International 
Technical Committee of Aerial Legal Experts, meeting annually in 
Europe. This committee, representing thirty-nine nations, corres- 





*Reprinted, with permission, from 26 Illinois Law Review 794 (March, 
1932). 

1. The documents showing the above facts are set forth in (Jan. 1932) 
3 Jour. or Air Law 42. 
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ponds in international air law to our National Conference of Com- 
missioners on Uniform State Laws, well known to all lawyers. 
On May 24, 1928, President Coolidge transmitted to the 70th Con- 
gress a note from the Secretary of State asking for a joint resolu- 
tion appropriating not more than $250 annually to meet the ex- 
penses of participation in the work of this committee. What was 
the result of this simple request? 

(1) On May 28, 1928, four days later, the House passed the 
resolution. But the Senate adjourned next day, without acting 
on it. 

(2) In the second session of that Congress in 1929, no action 
was taken by the Senate. 

(3) At the first session of the 71st Congress, the request was 
once more made by the President, on April 1, 1930, transmitting 
a similar note. On May 29, 1930, it was passed by the House; but 
no action was taken by the Senate during all that year. 

(4) On Feb. 10, 1931, the resolution was finally concurred 
in by the Senate. 

Note this record then: The House passed this resolution in 
four days, when first requested. But the august Senate waited 
nearly three years! 

This is a sample. And there are now twenty other interna- 
tional interests of the United States being obstructed by the Sen- 
ate’s inexplicable inertia. 

3. We say “inexplicable.” But there will be at least one ex- 
planation for the Senate’s inaction during the present session; for 
it will be too profoundly absorbed in its most favored occupation, 
viz., bargaining for offices. The vacancy created by resignation in 
the federal Supreme Court in January brings into the arena the 
greatest prize, rarely offered for contention, viz., the nomination 
of an Associate Justice of the Supreme Court. Possessed as they 
are of the unconstitutional conviction that theirs is the nominating 
prerogative, the august Senators must now naturally suspend all 
attention to public business, national or international, until they 
can agree as to who shall be the winner of this prize. It is a tre- 
mendous thrill for the Senators, with all the intrigues, the bargain- 
ings, the tradings, that have been going on since January 12! 
Some of the Senators will no doubt figure hopelessly in the jostling, 
like the littler lions in Daniel’s den. For already from two circuits 
there are two members each in the court, and from another cir- 
cuit there have also been two members for many years; which 
leaves four circuits with one each, and four circuits with none. 
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Shall not the empty ones be filled? Yet there is only one prize. 
The Senators from the emptiest circuits are hungriest, of course; 
but it remains to be seen whether they have anything substantial 
to bargain with, “thing” here meaning the exercise of their veto 
rights on favorite measures of their colleagues from other circuits. 

It is not a spectacle pleasant to dwell upon. We refer to it 
here because until this period of feverish bargaining has elapsed, 
there is no prospect of any action being taken on the twenty pend- 
ing treaties urged by the President for prompt attention. 

4. Buzzards look like eagles, and may well be mistaken for 
them, when soaring far aloft in the vast void of the empyrean. 
But on close inspection, as they sit wrangling around their prey, 
one is disillusioned. 

Senators look like statesmen, in the lofty and lucid ambient 
of the text of our Constitution describing their duties. But in their 
performance of those duties under that Constitution, what do they 
look like? 

Joun H. WicMore. 


PROPOSED UNIFORM AERONAUTICAL CODE: IDEAS 
OF TWO COMMITTEES HARMONIZED 


When the Aeronautical Law Committee of the American Bar 
Association presented its report for 1931 at Atlantic City, there 
seemed to be some opposition, as expressed on the floor at the 
conclusion of the Chairman’s report. This opposition centered 
on two suggested statements in the report, with reference to the 
Committee’s opinions on air law. One of these was the Commit- 
tee’s definitely expressed disbelief in the theory that ownership 
of airspace was vested in the owners of the land beneath. The 
other was the Committee’s definite belief that the owner of an air- 
craft was not or should not be absolutely liable for all damage done 
to persons and property on the ground. 

This belief was diametrically opposed to the belief of prior 
committees, which had shaped and prepared the Uniform State 
Law of Aeronautics, adopted by the Aviation Committee of the 
Commissioners on Uniform State Laws and the American Bar 
Association in 1925. 

The proposed Uniform Aeronautical Code tentatively suggested 
by the Aeronautical Law Committee had withdrawn the declaration 
of ownership of airspace, omitting it entirely from the Code, and 
had restated the liability rule with reference to persons and prop- 
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erty on the ground, changing it from absolute liability to a state- 
ment of a presumption of liability, in other words, the prima facie 
rule. 

While the personnel of both committees has changed consider- 
ably since 1925, there were still on the Aviation Committee of 
the Commissioners on Uniform State Laws several members who 
had participated in the work of that Committee in 1925 and prior 
thereto, and consequently a conference for the purpose of harmon- 
izing the views of the two committees was indicated as a necessity. 

A joint meeting, therefore, of the aviation Committee of the 
Commissioners on Uniform State Laws, and of the Aeronautical 
Law Committee of the American Bar Association, was held at St. 
Louis, January 29th. Those present were Randolph Barton, Jr., 
Chairman, George G. Bogert and W. A. Lybrand, of the Commis- 
sioners’ Committee, and Mabel Walker Willebrandt, John C. 
Cooper, Jr., Howard Wikoff, Edgar Allan Poe, Jr. and Geo. B. 
Logan, Chairman, of the Aeronautical Law Committee of the As- 
sociation. 

After a lengthy discussion of the principles of law involved 
and particularly after a discussion of the decision of the United 
States Circuit Court of Appeals, 6th Circuit, in the case of Swet- 
land v. Curtiss, the conferees reached the conclusion that the state- 
ment of ownership of airspace, heretofore contained in the Uni- 
form State Law of Aeronautics, was no longer justified, and that its 
omission from the proposed Uniform Aeronautical Code was 
proper. 

On the other hand, the conferees agreed that the rule of ab- 
solute liability should be invoked in case of damage to persons or 
property on the ground, resulting either from the operation of 
aircraft or from articles dropped or thrown therefrom. In reach- 
ing this conclusion as to absolute liability, the conferees decided 
that the word “owner” should not be construed to mean, in all 
cases, the record owner. The conferees recognized that the owner 
might not be in fact responsible for the operation of the aircraft, 
but that the aircraft, when stolen or when validly leased, was not 
being operated for the account of the owner, and that it was the 
operator for whose account the plane was being operated and not 
the owner in such cases, who should be held to the rule of liability 
above described. 

It was further agreed that the owner should not include per- 
sons holding title to an aircraft under conditional sales contracts 
solely as security for unpaid purchase prices, or holding title as 
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mortgagees in chattel mortgages for the same purpose, and that 
in these cases, the conditional sale vendee or the chattel mortgage 
mortgagor should in fact be the one accountable for the results of 
the operation of the aircraft. 

The exact phraseology of these agreed provisions of the Uni- 
form Aeronautical Code was left to be framed by Mr. Bogert of 
the Aviation Committee of the Commissioners and by Mr. Logan, 
Chairman of the Aeronautical Law Committee of the Association. 

Other provisions of the Uniform Aeronautical Code were dis- 
cussed, and the views of the conferees brought into thorough 
accord, 

A study was likewise made of the proposed Uniform Airports 
Act, and it is anticipated that these two proposed statutes, in a form 
acceptable to the joint committees, will be presented to the Amer- 
ican Bar Association for its approval at the meeting to be held in 
Washington, D. C., in 1932, 

GeorceE B. Logan. 


CAPTAIN FRANK M. McKEE* 


In the untimely and shocking death of Frank M. McKee, avia- 
tion has lost one of its most important leaders. During the War 
he was in charge of the balloon repairs department in France for 
all American Air Forces, and he was one of the few men in the 
U.S. Army Air Corps to hold both the heavier-than-air and lighter- 
than-air craft licenses, As director of Aeronautics for the State of 
Ohio, Frank has demonstrated the many-sided qualities of his char- 
acter and training. As President of the National Association of 
State Aviation Officials, he has successfully guided that youthful 
organization past no small number of obstacles. 

As a pilot, he thoroughly understood flying; as a former com- 
mercial operator, he knew the aviation business; as an official, he 
knew the limitations of regulation. The result was a record of 
performance unexcelled, and a host of friends wherever he was 
known. 

The State of Ohio has lost a really great official The Na- 
tional Association of State Aviation Officials has lost its Chief 
Pilot. We who knew him have lost an irreplaceable friend. 

Reep G. Lanpis. 





*Hon. Frank M. McKee, Director of Aeronautics, State of Ohio, and 
President of the National Association of State Aviation Officials, died at 
his home in Columbus, Ohio, on March 12th, of organic heart disease. 























THE JOURNAL OF AIR LAW 


THE 1932 INTERNATIONAL CONGRESS OF 
COMPARATIVE LAW 


This Congress will be the first world’s congress of lawyers 
since the St. Louis Exposition of 1904. It is expected to result 
in a world-organization of the legal profession—the first time in 
history. 

The Congress is being sponsored by the International Acad- 
emy of Comparative Law, a select body of jurists, including five 
members from the United States, Justice Harlan Stone, Dean Ros- 
coe Pound, Hon. John B. Moore of New York, and James B. 
Scott, of Washington, and Prof. Borchard of Yale University ; its 
president is Judge A. S. de Bustamante, of Havana (member of 
the World Court), and its Secretary is Prof. Elemer Balogh of 
Berlin, who is also Executive Secretary of the Congress. 

Each nation has a national organizing Committee; the At- 
torney of the United States, Mr. Wm. D. Mitchell, as head of the 
Department of Justice, is chairman of the United States Com- 
mittee; Lord Chancellor Sankey heads the British National Com- 
mittee; and the Ministers of Justice in other countries have the 
corresponding positions. Some 50 countries have appointed Na- 
tional Committees. 

Any member of the Bar or Bench may attend the Congress as 
auditor, Delegates may be designated by any Bar Association. 
Thus far some 70 Associations in this country have named dele- 
gates. 

For both auditors and delegates the Congress attendance-fee is 
12 Dutch gulden ($4.80). Twenty topics have been selected for 
report and discussion; on request the undersigned will send a list 
of the topics. 

It is hoped that the International Filene-Finlay Translator 
microphone system can be installed, thus making it possible for 
every delegate to listen to his own language to the instantaneous 
translation of all speeches, 

To interest lawyers in making the Congress the occasion of a 
European vacation, the ‘“Lawyer’s Pilgrimage” and other tours have 
been arranged at reduced rates, costing from $580 to $965. Further 
information about these tours may be obtained from the North 
Shore Travel Service (State Bank and Trust Company Building), 
Evanston, Illinois, For information as to the Congress, write to 
the undersigned. 

Joun H. Wicmore. 
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AIR TRANSPORT AND THE JOURNAL 


The present number of the JourNaL oF Arr Law contains 
three articles on the general topic of certificates of convenience 
and necessity for air carriers, and the inclusion of so much cer- 
tificate material in this issue has forced the cutting down or entire 
omission of many department items, The subject is timely and 
this April symposium, added to previous articles’ published in the 
Journal, offers a rather complete picture of the certificate question. 
However, there remains some difference of opinion and these writ- 
ings will doubtless stimulate others which may suggest other solu- 
tions, The question has already been raised as to why any cer- 
tificate regulation for safety purposes is necessary if federal and 
state air laws provide that all aircraft and pilots must be licensed. 
The question has merits, and it will undoubtedly be answered, along 
with others, in a subsequent article. 





1. Thomas H. Kennedy, “The Certificate of Convenience and Necessity 
Applied to Air Transportation”, 1 JourNAL oF Air Law 76, and Howard C. 
Knotts, “Certificates of Convenience and Necessity for Air Carriers,” 3 
JouRNAL oF Air Law 58. 

For other articles on the carrier question, generally, see Note 3 on 
page 227. 














INTERNATIONAL REGULATION 


Department Editor MarGaRET LAMBIE 


AGREEMENT BETWEEN THE UNITED STATES AND THE 
UNION OF SOUTH AFRICA* 


By a note dated October 12, 1931, from the American Minister at Pre- 
toria, Union of South Africa, to the Minister for External Affairs of the 
Government of the Union of South Africa, written on instructions from 
the Department of State, and the reply of the Minister for External Affairs 
dated December 1, 1931, the United States of America and the Union of 
South Africa entered into a reciprocal arrangement relating to the aero- 
nautical trade. The arrangement provides for the acceptance by the compe- 
tent authorities of the one country of certificates of airworthiness for air- 
craft imported from the other country as merchandise. The arrangement 
became effective December 1, 1931. Its full text is as follows: 


“1. The present arrangement applies to civil aircraft constructed 
in continental United States of America, exclusive of Alaska, and ex- 
ported to the Union of South Africa; and to civil aircraft constructed 
in the Union of South Africa and exported to continental United States 
of America, exclusive of Alaska. 

2. The same validity shall be conferred on certificates of airworthi- 
ness issued by the competent authorities of the Government of the 
United States in respect of aircraft subsequently registered in the Union 
of South Africa as if they had been issued under the regulations in 
force on the subject in the Union of South Africa provided that in each 
case a certificate of airworthiness for export has also been issued by the 
United States authorities in respect of the individual aircraft, and pro- 
vided that certificates of airworthiness issued by the competent authori- 
ties of the Union of South Africa in respect of aircraft subsequently 
registered in the United States of America are similarly given the same 
validity as if they had been issued under the regulations in force on 
the subject in the United States. 

3. The above arrangement will extend to civil aircraft of all cate- 
gories, including those used for public transport and those used for 
private purposes. 

4. The present arrangement may be terminated by either Govern- 
ment on sixty days’ notice given to the other Government. In the 
event, however, that either Government should be prevented by future 
action of its legislature from giving full effect to the provisions of 
this arrangement it shall automatically lapse.” 


Provisions for the acceptance by the one country of certificates of 
airworthiness for aircraft imported from the other country as merchandise 
were included in the air navigation arrangement between the United States 
and Canada, entered into in 1929, and the air navigation arrangement be- 
tween the United States and Italy which became effective on October 31, 
1931. 

The negotiation of arrangements similar to the one just concluded be- 
tween the United States and the Union of South Africa has been proposed 





* Furnished by the Department cf State. 
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by the Government of the United States to the Governments of Great 
Britain, Spain, Germany, Belgium, the Irish Free State, Australia and New 


Zealand. 






AIR TRANSPORT AGREEMENTS BETWEEN GERMANY AND 
CZECHOSLOVAKIA* 


Two air transport agreements between Germany and Czechoslovakia 
were ratified October 1, 1931. One agreement deals with the operation 
of services with landings on the territory of the other contracting party 
and the other with the operation of non-stop services. These treaties are 
based on and supplement that concluded on January 22, 1927, between the 
two countries. The last 2 agreements automatically become void if the 
original one should be cancelled. 

The first agreement grants to an air operator named by the German 
Government the right to operate the following services: (1) Berlin-Dresden- 
Prague-Vienna, (2) Breslau-Prague-Munich, (3) Chemnitz-Marienbad and 
(4) Chemnitz-Prague and to an operator named by the Czechoslovak Gov- 
ernment, the right to operate over the following routes: (1) Prague-Dres- 
den-Berlin-Hamburg, (2) Prague-Munich-Zurich, (3) Prague-Hallie/Leip- 
zig-Essen/Muhlheim-Rotterdam and (4) Marienbad-Halle/Leipzig. 

Each operator shall inform the competent authorities in the country 
where the services are maintained as to the flying schedules, frequency 
of service, connection with other services as well as all equipment to be 
used at least 4 weeks prior to operation. 

The postal authorities of both countries shall work out plans for the 
exploitation of the mail carrying facilities over these routes and shall grant 
the operators the necessary authority for such transportation. 

Employees of both operators must comply with the laws and regula- 
tions of the country where services are maintained. Each country will have 
the right to substitute different operators for those first named. 

The second agreement provides that an air operator chosen by the 
German Government may operate a non-stop Berlin-Vienna service and that 
a Czechoslovak company may operate 2 services from Czechoslovakia over 
Germany without stopping in the latter country. The routes over which the 
latter services are to be flown will be designed later and agreed upon by 


both countries. 

































AIR CONFERENCE AT BUCHAREST OCTOBER 10-15, 1931+ 


An unofficial air conference was held at the request of Prince Valen- 
tine Bibesco, president of the International Aeronautic Federation. The 
air ministers of France, Italy and Great Britain and a delegate of the 
German air ministry met with Prince Bibesco to examine the principal 
problems concerning the development of international air transportation. 
Those questions which received particular attention concern passport regu- 
lations for air tourists, the reduction and the standardization of landing 

















* This summary is furnished by Brower V. York, Chief, Information Section, 
Aeronautics Trade Division, Department of Commerce. 

+ Reprinted from Foreign Aercnautics News, Department of Commerce, 
December 18, 1931. The News is edited by Brower V. York. 
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charges for tourist airplanes, the question of authorizing the installation of 
radiotelegraph in tourist planes, the question of authorizing the transport 
of sporting arms with limited quantities of ammunition and the reduction 
of forbidden zones. Common conceptions of these problems were reached 
by the delegates and it was decided to submit them for examination and 
approval to the 33 states which are members of the International Aero- 
nautic Federation. 

It was proposed that one bureau made up of all international associa- 
tions which concern themselves with questions related to aeronautics, be 
formed and that the attitude of each country toward such a bureau be 
communicated to the International Aeronautic Federation before its meet- 
ing to be held at Paris in January, 1932. 
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NOTES 


AIRPORT—N UISANCE—T RESPASS—MaxiIM—RiGuTs OF NEIGHBORING LAND- 
owNneErS.—[C. C. A. 6th] The United States Circuit of Appeals (6th circuit) 
recently modified the decree of the District Court in the case of Swetland 
v. Curtiss Airports Corp.4 to include the entire operation of defendant’s 
airport within the scope of the injunction. This is the first decision in the 
country banning the “normal” operations of an airport as a nuisance. The 
broad injunction against the operation of the airport is based upon the 
finding that the evidence in the case showed that the defendant’s airport 
and flying school, although lawful in themselves, constituted a nuisance to 
the plaintiffs who resided in a country estate adjoining the airport. The 
court stated that it refused to hold that every flight of an airplane was a 
trespass to the landowner over whose property the flight was made, and that 
the present flying over the plaintiffs’ property had not been within the “zone” 
where the plaintiffs had a right of action other than to abate a nuisance. 
The court considered the noise, dust, night flying, traffic congestion, the 
danger from low-flying aircraft, especially student flying, the impairment 
to the value of plaintiffs’ property, the availability of other sites for de- 
fendants’ airport and the financial loss to the defendant from closing the 
airport. The court concluded from the evidence that the normal operations 
of the “AlA” airport which the defendants were developing would “un- 
avoidably interfere with, if not destroy, the plaintiffs’ enjoyment of their 
property.” Judge Hickenlooper, in a concurring opinion, dissented from 
that portion of the court’s opinion, written by Judge Moorman, which set 
forth the rights of the landowner against flights in the lower stratum.? 

Aviation affects the rights of landowners in three essentially different 
respects: (1) Nuisance from an airport directly. (2) Trespass-nuisance 
from flying over private property, in taking off and landing incident to the 
operation of an airport. (3) Trespass-nuisance from cross-country flying 
over private property, independent of airport operations, for example, re- 
peated flying on an established airway over the landowner’s property. The 
court in the instant case was presented with only the first two problems 
by the plaintiffs’ prayer for an injunction against the operation of the air- 
port. The first problem was merely the application of established rules of 
nuisance to a new industry and will be dealt with first in a summary man- 
ner, after the facts of the instant case have been set forth. The second 
raises problems peculiar to aviation and the court’s treatment will subse- 
quently be discussed and suggestions made. The third problem was not 
involved in the instant litigation and will not be treated in this note. 

The Swetlands owned a hundred and thirty-five acre tract of land on 





1. 47 F. (2d) 929 (N. D., Ohio, 1930). 
2. Swetland et al. v. Curtiss Airports Corporation et al., 55 F. (2d) 201 
(c. C. A. 6th Decided December 30, 1931). 
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the west side of Richmond Road in the village of Richmond Heights, eleven 
miles by direct line from the city of Cleveland. Improvements to the prop- 
erty approximated $115,000 and consisted chiefly of two residences, in one 
plaintiffs had resided for over twenty-five years. On May 28, 1929, or 
shortly before, the defendant corporations purchased 272 acres on the east 
side of Richmond Road immediately opposite the plaintiffs’ residences for 
$398,048 for the purpose of establishing an extensive airport and flying 
school to serve the eastern side of the Cleveland metropolitan area. The 
defendants acquired a second tract in the vicinity at about the same time 
and were offered a third site. Both of these tracts were apparently well 
suited for an airport but would involve greater expense to improve than the 
one opposite the plaintiffs’ property. The plaintiffs informed the air com- 
panies immediately that the proposed airport would “destroy” their property 
for residential purposes. On being advised that the defendants intended to 
proceed with the establishment of an airport, the present suit in equity 
was filed on June 1, 1929, three days after defendants purchased, to enjoin 
the use of defendants’ property as an airport. The defendants contemplated 
an extensive flying school, public lights for night operations, and public 
exhibitions with extensive accommodation for crowds and automobiles. The 
“all way” landing field and hangars were to be located on the portion of 
defendants’ property adjacent to the plaintiffs’. The nearest point of the 
landing field would be within 800 feet of the plaintiffs’ residences, and the 
hangars and fairways from 900 to 1500 feet. The remote section of the 
tract is wooded and the defendants intended to develop that portion into a 
golf course and subdivision. The testimony was conflicting as to the ex- 
tent and height of defendants’ flying above plaintiffs’ property. The district 
court enjoined (1) permitting dust to drift over plaintiff’s property in sub- 
stantial and annoying quantities, (2) dropping of circulars over plaintiffs’ 
land, and (3) permitting airplanes under their control to fly over plaintiffs’ 
property at an altitude of less than 500 feet. The plaintiffs appealed from 
the lower court’s refusal to enjoin (1) the use of defendants’ property as 
an airport and flying school, and (2) from the refusal to enjoin flying over 
their property above 500 feet. The defendants appealed only from the 
injunction against flying over plaintiffs’ property below 500 feet in altitude.® 


In dealing with the problem of a nuisance from an airport directly, the 
Circuit Court of Appeals enunciated the general formula that: 





3. “W. R. Crawford, Jr., Vice President of Curtiss Airports, testified that: 
‘The easterly portion of the premises where there are now trees, the trees will 
be removed back almost to the road, which will be developed as a private resi- 
dential and country club site, where there is now a small creek, and the 
natural beauty of the eastern part of the premises will not be affected, but 
it will be developed in conjunction with the rest of the airport for providing a 
residential and private flying club site. There was some talk at the very 
commencement of the enterprise of developing the eastern part as a country 
club and golf club, and property owners in the vicinity wrote a letter to Curtiss 
Flying Service, Inc., ‘expressing our belief that we consider the developmeni 
of your property into a high-class airport and country club will enhance the 
value of our respective properties .. . .”’—Excerpt from letter to the writer 
from Charles P. Hine of the firm of Thompson, Hine and Flory, attorneys for 
the plaintiffs. See also page 29 of appellants’ brief. 

4. See infra, and appellant’s brief, page 23. 

5. The plaintiffs contended that “the flying of aeroplanes at any distance 
above their property is a trespass which in the nature of the operation of the 
air field must constantly recur, and which a court of equity should accordingly 
enjoin.” The defendant asserted that the “plaintiffs do not own the air space 
above their property and have no right to prevent its use at will for flying 
purposes short of the creation of a nuisance.” 
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“The defendants have the right to establish airports, but they cannot 
lawfully establish one at a place where its normal operation will deprive 
plaintiffs of the use and enjoyment of their property.” 


The court found that the facts of the instant case fell within this formula, 
and indicated that numerous factors had been taken into consideration in hold- 
ing the defendants’ airport a nuisance: (1) The lights and noises incident 
to night operations would be particularly annoying to the plaintiffs. (2) The 
plaintiffs’ property had already depreciated $65,000. (3) The plaintiffs were 
old residents of the community, desirous of continuing to live there, and 
would be “put to the inconvenience of leaving their property and seeking 
other places to live.” The resulting “severance of their social relations” 
would cause injury “that cannot be measured in damages,” thereby making 
the remedy at law inadequate. (4) By promptly notifying the defendants 
that the contemplated airport would be a nuisance, the plaintiffs were guilty 
of no laches. (5) The value of defendants’ property was not so out of 
proportion to that of the plaintiff's as to make abatement inequitable. Plain- 
tiffs’ property was valued at $165,000 as compared with defendants’ investment 
of not over $398,048, and probably only $270,000, at the time of plaintiffs’ 
notice. When the plaintiffs gave notice that the airport would be objection- 
able, the defendants’ expenditure consisted solely of the price paid for the land 
which presumably was “now worth what defendants paid for it.” (6) The 
defendants’ Richmond Road “site was not indispensable to the public interest” 
as an airport because defendants had and could have acquired other sites 
equally accessible to Cleveland. (7) Low flying over plaintiffs’ property would 
take place in taking off or landing “up-wind” when the wind was from the east 
or west (not the prevailing wind). The court notes that the flying of 
students, who, during their period of instruction of about 20 hours, average 
“20 take-offs and landings per hour,” would be especially offensive. Prop- 
erty rights are involved in this last type of annoyance and will be considered 
below. 

The court enjoined the airport only “as now located” and referred the 
case to the lower court, because of lack of evidence in the record, to de- 
termine whether “other parts of the property could be used without seri- 
ously interfering with the plaintiffs’ enjoyment.” This reference apparently 
refers to relocating the airport proper on the portion of the tract, above 
referred to, which the defendant intended to utilize as a golf course or a 
subdivision. 

The decision of the District Court indicates that Judge Hahn either 
did not believe that the above elements existed in the instant case to the 
same degree or else did not give the same credence to them.6 While the 
instant court took into consideration many factors in deciding that the 
defendants’ airport was a nuisance, it is to be noted that there was no evi- 
dence that defendants’ operations were peculiar or more annoying than 
would be found from the operation of any large metropolitan airport. The 
Circuit Court of Appeals does not use the term “nuisance per se,” and its 
holding clearly indicates that it would not hold every airport a nuisance but 
that such a holding would depend entirely upon the facts of the particular 
case. Nevertheless the fact that defendants’ airport is not peculiarly dis- 





6. Their opposing views clearly indicate how such cases depend entirely 
upon the facts found by the judge: See Frank, “What Courts Do In Fact,” 
26 Ill. L. Rev. 645 and 761 (1932). 
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tinguishable from other large airports may involve important consequences 
in regard to the future development of airports. 


In dealing with the trespass-nuisance problem from flying over private 
property in taking off and landing incident to the operation of an airport, 
the court first considers the maxim cujus est solum ejus est usque ad coelum. 
The court made the inevitable observation that the maxim had only been 
“used in connection with occurrences common to the era, such as over- 
hanging branches or eaves.”? With this premise, the court concluded that 
the maxim could not be used “to define the rights of the new and rapidly 
growing business of aviation,” consistently “with the traditional policy of 
the courts to adapt the law to the economic and social needs of the times.” 


Having thus bluntly declared itself free from all precedent the court 
proceeded to determine the plaintiffs’ rights “in relation to the necessities of 
the period.” This daring approach would seem a desirable method of 
handling a problem which involves new and far reaching economic con- 
siderations. The compromise suggested by the court was premised upon the 
assertion that: “From that point of view we cannot hold that in every 
case it is a trespass against the owner of the soil to fly an aeroplane through 
the airspace overlying the surface.” This was a direct denial of the literal 
interpretation of the maxim.8 An understanding of the nature of the rights 
that the court asserted were possessed by the landowner can best be grasped 
from Judge Moorman’s exact words. Having explained that certain flights 
did not constitute a trespass, the court went on to explain: 


“This does not mean that the owner of the surface has no rights at all 
in the airspace above his land. He has a dominant right of occupancy for 
purposes incident to his use and and enjoyment of the surface, and there 
may be such a continuous and permanent use of the lower stratum which 
he may reasonably expect to use or occupy himself as to impose a servitude 
upon his use and enjoyment of the surface. See Portsmouth Co. v. United 
States, 260 U. S. 327. As to the upper stratum which he may not reason- 
ably expect to occupy, he has no right, it seems to us, except to prevent 
the use of it by others to the extent of an unreasonable interference with 
his complete enjoyment of the surface. His remedy for this latter use, we 
think, is an action for nuisance and not trespass. We cannot fix a definite 
and unvarying height below which the surface owner may reasonably ex- 
pect to occupy the air space for himself. That height is to be determined 
upon the particular facts of each case. It is sufficient for this case that the 





7. The court recognized that the maxim had been frequently repeated ‘in 
the law reports of every state’ and was imbedded in our law before the 
advent of aviation to the full extent that the nature of the maxim permitted. 
The early English cases applying the maxim were denied to have been 
“decided upon the theory of nuisance and not trespass.” The ambiguity of the 
term “ad coelum” was recognized—the term referred in the Latin to the 
space a little above the tree tops. See Bouvé, “Private Ownership of Airspace,” 
1 Air L. Rev. 232 and 376 (1930). 

8. The validity of the old maxim Cujus est solum ejus est usque ad coelum 
was apparently recently asserted in a statement by Lord Dunedin, member of the 
Judicial Committee of the Privy Council. A controversy had arisen over the 
right to project advertisements on the sky over other landowners’ property by 
means of a search-light recently invented by Maj. J. C. Savage. Lord Dunedin 
expressed the opinion that the airplane owner did not have the right to fly 
over private property until the Air Navigation Act of 1920, Sec. 9, specifically 
gave that right by providing: “No action shall He in respect of trespass or 
in respect of nuisance by reason of the flight of aircraft over any property.” 
As a result, “Until it is similarly legalized, sky writing apparently remains 
a form of aerial trespass in England and a property owner has as good a 
right to protection on his sky as against a trespasser on his ground:” New 
York Times, Feb. 28, 1932. 
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flying of the defendants over the plaintiffs’ property was not within the 
zone of such expected use.” 

The above language forms the crux of the court’s assertion of the land- 
owner’s property rights in the airspace, and a careful examination of this 
particular language may prove profitable. By asserting that the landowner has 
a dominant right the court implied that there are other rights in the air- 
space and that such other rights are inferior to his rights. The landowner 
has the right of occupancy. In one sense, every three-dimensional object 
occupies conceptual space, whether the occupancy is temporary or perma- 
nent. Thus an airplane occupies airspace regardless of its altitude, just as 
much as a building on the land. The court did not use the word permanent 
to limit the landowner’s occupancy, and would thus appear not to have 
drawn a distinction between “permanent occupancy” and “temporary in- 
vasion incident to aerial navigation,” as has frequently been done.® The 
court would seem to have recognized that airplanes occupy space by restrict- 
ing the landowner’s occupancy to purposes which are “incident to his use 
and enjoyment of the surface.” By the above limitation, the landowner’s 
superior rights do not extend to aerial navigation in the airspace above his 
property unless incident to his use and enjoyment of the surface. 

However, some flying may be incident to the use and enjoyment of the 
surface. Thus taking off and landing from an airport is clearly incident to 
the use of the surface. Flying instruction for students is likewise incident 
to the airport from which the flying is conducted. More doubtful uses may 
be enumerated: Anchorage of a dirigible by means of a cable without 
the use of a fixed mooring mast, the use of a fixed balloon or blimp for 
sight-seeing or advertising purposes by means of a cable for raising and 
lowering, smaller balloons employed in a like manner to secure meteorological 
information at great heights, the use of the airspace for the landowner’s 
own homing pigeons, and for attracting wild birds for hunting. The above 
examples all involve moveable objects. In some of the instances the same 
objects continuously and permanently occupy some portion of the land- 
owner’s space but not always the identical space as do buildings; in the 
other instances the objects come and go but while in the airspace are more 
or less incident to the use of the surface. The distinction between use and 
enjoyment is obscure, but it would seem that essentially use refers to the 
physical and enjoyment to the psychological, i. e., the subjective state of 
mind with which the physical may be utilized. The above examples all 
refer to instances more or less directly associated with the use of the sur- 
face. How much airspace is incident to the enjoyment of the surface can 
only be found by applying the ordinary rules of nuisance to annoyances 
created by the use of the airspace by persons other than the subjacent 
owner. Of course the altitude at which each annoyance will come within 
the ban of nuisance depends both upon the nature of the annoyance and 
the use to which the surface and the space incident thereto are put. 

The court proceeds to state: “And there may be such a continuous 
and permanent use of the lower stratum which he may reasonably expect 
to use or occupy himself as to impose a servitude upon his use and enjoy- 
ment of the surface.” By this sentence it is believed the court intended to 





Zollmann, Law of the Air (1927), p. 15; comment, 32 Harv. L. Rev. 569 


9. 
(1919). 
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indicate a qualification upon the landowner’s rights and the manner by 
which inferior rights might encroach upon the landowner’s superior rights. 
The word but and not and would seem to be the correct manner of intro- 
ducing this qualification. The servitude mentioned apparently refers to one 
acquired by an outsider to the detriment of the landowner’s “use and 
enjoyment of the surface.” The pronouns should then be read: “But 
there may be such a continuous and (or?) permanent use of the lower 
stratum by some person other than the landowner which stratum he (the 
landowner) may reasonably expect to use or occupy himself (the land- 
owner) as to impose a servitude upon his (the landowner’s) use and en- 
joyment of the surface.” 

The “continuous and permanent use” of the lower stratum appears to 
refer to the use of that space by an aviator or some person other than the 
landowner. Continuous and permanent would appear to refer only to fired 
or stationary uses of long duration,!° and at the present time repeated 
flights of airplanes or airships do not and cannot approach that character. 
However the context as a whole indicates that the court intended to in- 
clude flying in this category. Such use must be in the lower stratum which 
is seemingly defined as that stratum which the landowner “may reasonably 
expect to use or occupy himself.” This stratum is not limited by the present 
actual user of the surface, but extends to the reasonable potential user. 
Modern science has taught, if nothing else, that men cannot predict what 
use the next generation will make of the physical elements or airspace. 
The court apparently recognized this by using the word reasonable which 
orients the prediction of future users to that which men today conceive to 
be within the realm of possibility. In the clause describing the lower stratum 
the judge uses “use or occupy.” The servitude is described as upon the 
“use and enjoyment of the surface.” The upper stratum is qualified as that 
“which he may not reasonably expect to occupy.” The clauses qualifying the 
phrases upper and lower stratum do so in terms of the landowner’s future 
occupancy and/or enjoyment, but neither expressly limits such occupancy 
to that which is incident to the surface. Possibly such limitation must be 
implied but this is not certain. 

The division of space into the upper and lower stratum is not an 
“unvarying height,” but depends upon “the particular facts of each case.” 
By distinguishing between the rights of the landowner in the upper and 
lower strata of airspace, the court apparently adopted a “zone theory” of 
the extent of the private ownership in airspace akin to that advanced by 
the District Court by the phrase “effective possession.”11 The Circuit 
Court of Appeals asserted that “the flying of the defendants over the 
plaintiffs’ property was not within the zone of such expected use.” It is 
difficult to determine what the court considered the upper limit of the lower 
stratum in the instant case. The court did not commit itself and it was 
not necessary for the decision with the above conclusion. However, it 





10. The court uses the word “and” to connect continuous and permanent. 
The above comment is based upon the assumption that the court advisedly 
used the word “and” in the sense of “plus.” However it is believed that “or 
would be more correct. The use of “or’ would be correct if the court intended 
ps mal servitudes might be acquired by continuous or repeated passages of an 
airplane. 
cess. Ball, “Vertical Extent of Ownership in Land,” 76 U. Pa. L. Rev. 631 
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would seem that the court considered the lower stratum to be limited to an 
area relatively close to the surface in view of the following statement: 


“Takeoffs and landings are required to be made ‘up-wind,’ and while the 
prevailing wind is neither east nor west, when there is a wind from either 
of these directions there will necessarily be much flying over plaintiff's 
property, and often it will be at a much lower altitude than 500 feet. The 
plaintiffs will undoubtedly suffer much annoyance from the noises made by 
this low flying and the warming up, taking off and landing of aeroplanes 
on the field.” 


The court limits the landowner’s right of action in the upper stratum 
to an action of nuisance, but does not expressly mention what actions if 
any will lie in the lower stratum—trespass or nuisance. The landowner 
apparently must take legal steps to prevent the acquisition of a servitude in 
the lower stratum even though it does not impair his present use and 
enjoyment of the surface. Where a servitude may be acquired, the owner 
of the servient estate usually has the right to bring trespass against each 
act that makes up the servitude. Here the right to prevent servitudes 
would appear to be a burden upon the landowner rather than a benefit 
unless coupled with the right to bring trespass against any invasion of the 
lower stratum. 

The desirability of choosing the term “servitude” to indicate the limita- 
tion upon the airspace rights of the landowner lies in the fact that it leaves 
future courts the maximum freedom to interpret the term as the facts 
subsequently presented demand. The term is of civil law origin and roughly 
corresponds to the common law term “easement.”!2 Servitude is probably 
the broader term in that it includes profits 4 prendre.13 It has been doubted 
whether easements can be acquired by airplanes because of the impossibility 
of repeating flights through exactly the same airspace.14 Servitudes ac- 
quired by aerial navigation would apparently be “in gross” except where 
incident to the operation of an airport. Thus the airport would be a “dom- 
inant estate’ when the servitude was acquired by flights made by an air- 
port operator incident to taking-off and landing therefrom. The distinction 
between “in gross” and “appurtenant” is important for the reasons that an 
easement in gross is usually regarded as a purely personal right which 
cannot be transferred by the original holder.15 On the other hand, an ease- 


BY 


ment appurtenant, a profit 4 prendre in gross, and a profit 4 prendre ap- 





12. Blain v. Stabb, 10 N. M. es he Pac. 177 (1901); Corning v. Gould, 
16 Wend. (N. Y.) 5381, 538 (1837) ; — v, Imhoff, 26 Pa. (2 Casey) 438 
(1856) ; Washburn, Real Property ‘bth e 1962), Sec. 1225; Washburn, Ease- 
ments and Servitudes (4th ed., 1885), Sec. 1, par. 4. 

13. German Savings € Loan Society v. Gordon, 54 Ore. 147, 102 Pac. U4 
(1909) ; Kieffer v. Imhoff, supra; Ballentine, Law Dictionary, p. 189. 
servitudes in gross, see Smith v. Cooley, 65 Cal. 46, 2 Pac. 880 (1884). 

14. See Smith v. New England Aircraft Co., infra, at page 531, N. E. page 
393; “Although there appear to have been a considerable number of trespasses 
by aircraft, it seems plain that they are not in the same place as to linear 
space or altitude. In the nature of things the flights of aircraft must vary 
with wind and load. No prescriptive right to any particular way of passage 
could be acquired in these conditions.” 

_ 15. Louisville, etc. R. Co. v. Koelle, 104 Ill. 455 (1882); Messenger v. 
Ritz, 345 Ill, 433, 178 N. E. 38 ce Tinicum Fishing Co. v. Carter, 61 Pa. 
21 (1869) ; Kershaw v. Burns, 91 S. 129, 74 S. E. 378 (1911) ; Salem Capital 
Flour Mills v. Stayton Water Ditch < Canal Co. 33 Fed. 146, 154 (C. C., Ore. 
1887) ; Wagner v. Hanna, 38 Cal. 111 (1869). Contra: Goodrich v. ‘Burbank, 
12 Allen (Mass. ) 459 (1866); Penkum v. Eau Claire, 81 Wis. 301, 51 N. Ww. 
550 (1892); Percival v. Wiiliams, 82 Vt. i: 74 Atl. 321 (1909). See 2 
Tiffany, Real Property (2nd ed.), Sec. 350, p. 1226; Washburn, Easements and 
Servitudes (4th ed. 1885), p. 11, 45, 257. 
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purtenant are ordinarily regarded as freely transferable and inheritable.1® 
By referring to servitudes in the zone of “expected use” it would seem that 
the court implied that the acquisition of a servitude by aerial navigation in 
the lower stratum, although not interfering with the use then being made 
of the land, would prevent the owner from later taking permanent occupa- 
tion of the space in which the servitude had been acquired. This situation 
might arise when farm land subsequently becomes valuable for city property. 

Judge Hickenlooper, in a concurring opinion, intepreted the distinction 
between the upper and lower strata to imply that “although a single flight 
over the plaintiffs’ land may not contsitute a trespass, such flights may be 
so continuous as in the aggregate to do so.” He held this “highly technical 
question” was unnecessary for the present decision, was not involved in 
Portsmouth v. United States, supra, and the result illogical because “if the 
aggregate of a large number of flights constitutes a trespass it must be 
because each of said flights is itself a trespass.” Judge Hickenlooper reads 
a great deal into the opinion of Judge Moorman that does not appear from 
the bare language used by the latter judge, and if Judge Hickenlooper’s 
interpretation is correct his criticism would seem technically sound. How- 
ever, by restricting rights in the upper stratum to an “action for nuisance 
and not trespass’ Judge Moorman’s opinion may possibly be construed 
to imply that an action of trespass will lie for a single invasion of the 
lower stratum. It is unfortunate, it would seem to the commentator, that 
the court did not express his conception of the rights of the landowner in 
the airspace in a manner that was not open to so many confusing inter- 
pretations. The evils of attempting to lay down rigid rules for the settle- 
ment of all future cases is recognized, but ambiguous statements do not 
help subsequent judges decide later cases upon their own facts.17 


After having discussed the landowner’s rights in airspace Judge Moor- 
man proceeded to make clear that property rights were: 


“unaffected by the regulation promulgated by the Department of Commerce, 





16. 2 Tiffany, Real Property (2nd ed.), sec. 382, p. 1392. 

17. The theory of the extent of private ownership in airspace implied 
by the court in its discussion of the rights of the landowner indicates that the 
court did not accept the theory advanced by the American Law Institute in 
their tentative restatement of the law of torts. The Committee’s theory is 
that “ownership and possession extend upward indefinitely” but is subject to 
a public “easement of transit’? at such altitudes as not to unreasonably inter- 
fere with the possessor’s enjoyment of the surface: Tentative Draft No. 7, 
explanatory note appended to section 1002; 1931 U. S. Av. R. 280, 286. By 
definitely restricting the rights of the landowner in the upper stratum to an 
action of nuisance, the court denied that the owner had the ordinary rights of 
ownership “upward indefinitely.’”” Moreover, if Judge Hickenlooper’s interpre- 
tation of the majority of the court’s opinion is correct, the landowner does 
not have an action of trespass against any single flight no matter at what 
height it is made. Surely an “easement of transit’ does not imply that flights 
can be made without restriction uniess an actual servitude upon the use and 
enjoyment of the surface is created. An easement of transit does not imply a 
right to perform acrobatics or train student pilots above private property 
although not amounting to a nuisance. Whether the dicta of the instant court is 
consistent with the complete denial ownership of unenclosed airspace recently 
advanced by the American Bar Association Committee on Aeronautical Law 
is not clear. The Committee would apparently limit the rights of the land- 
owner to an action of nuisance in all cases. The right of the landowner to 
prevent the acquisition of servitudes upon his expected use of the surface is 
apparently in addition to the right to prevent a nuisance. The omission from 
the proposed Uniform Aeronautical Code of the statement of ownership found 
in the present Uniform State Law of Aeronautics was recently approved at a 
joint meeting of the Aeronautical Law Committee of the American Bar Asso- 
ciation and the Aviation Committee of the Commissioners on Uniform State 
Laws: See page 285 of this issue. 
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under the Air Commerce Act of 1926, and adopted by the State of Ohio, 
requiring aeronauts to fly in rural sections at a height not less than 500 
feet above the surface.” 


This result is believed sound, as the minimum safe altitude of flight estab- 
lished by the regulations is based on censiderations for the safety of the 
airplane and would be unconstitutional if interpreted as a taking of prop- 
erty without compensation and without due process of law. In Smith v. 
New England Aircraft Co.8 the Federal and Massachusetts regulations 
were held to place a limitation upon the landowners’ property rights in that 
they permitted flying over private property above the minimum safe altitude 
of flight, but did not “prevent the plaintiffs from making any actual use 
they choose of the airspace above 500 feet in altitude.” It was there justified 
under the interstate commerce and police power respectively on the ground 
that the regulations merely settled the conflicting interests existing between 
the landowner and the aviator in the disputed space. 


Several observations may be made upon the type of relief needed by the 
landowner to adequately protect his interest according to the “necessities of 
the period.” (A) Annoyance from a single flight. It is submitted that the 
landowner is generally not warranted in seeking court relief from a single 
flight of an airplane through the airspace above his property unless actual 
damage results or is imminent. In the Neiswonger case the flight of an air- 
ship at an altitude of 200 feet caused plaintiff’s team to run away and 
physically injured the plaintiff; the court properly granted compensation.?® 
Ordinarily the single flight of an airplane, even that of a large ship at a 
very low altitude, is not of sufficient duration or annoyance to cause sub- 
stantial damage and warrant more than a nominal recovery of damages. 
Such suits are economically wasteful and would be of great harm to avia- 
tion although their allowance did not lead to closing the airspace above 
private land to flying. Exceptions to this assertion must be made for single 
flights which are imminently dangerous or made with a malicious intent. 
Weather conditions or the conditions of pilot or aircraft may unreasonably 
expose the unprotected landowner to the danger of the airplane crashing. 
Flights made for the purpose of annoying or of invading the privacy of a 
landowner by low flying or aerial photography, would clearly come within 
the type of flying which the landowner might reasonably seek to prevent. 

Considerations of practical administration possibly indicate that public 
prosecutions by state or federal officials may very likely be the best way to 
prevent single dangerous flights. Most dangerous flying involves a violation 
of the federal licensing regulation for pilots and aircraft or the minimum 
safe altitude of flight regulation. The occasional advantage to the land- 
owner is offset by the tremendous handicap to aviation which would follow 
from allowing a civil action against a single flight of an airplane. Flights 
for commercial exploitation or where spite can be proved probably may be 
classified with those flights which cause actual damage. 

(B) Annoyance from recurring flights. The landowner is primarily 
interested in preventing recurring flights over his property that constitute 
the ordinary private nuisance, or impair the “value” of his property. Gen- 





18. 270 Mass. 511, 170 N. E. 385 (1930). 
19. Neiswonger v. Goodyear Tire and Rubber Co., 35 F. (2d) 761 (1929). 
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erally a single act will not constitute a nuisance. How many flights will 
create a nuisance depends upon many elements—the use to which the land 
is put, the size of the plane, the height of flight, and the type of flying at 
the time. If easements or servitudes may be acquired by repeated flights 
through airspace, the landowner is interested in preventing such flights 
when their continuance annoys him or threatens to restrict the future 
development of his land. The right of privacy has only occasionally been 
recognized but with the increase of flying over country estates will probably 
become more important.2° Repeated flights by different operators of air- 
planes may cause a nuisance and yet the flight or flights of no one operator 
alone be of sufficient annoyance as to constitute a nuisance. Such a situa- 
tion would be highly possible in regard to property situated near an airport 
from which a great deal of private flying takes place. The action of nui- 
sance would seem inadequate to provide relief against such annoyances and 
it is not clear how relief can be provided without allowing an action of 
trespass with all the abuses attendant to allowing such an action generally. 
With the exception of the incident last mentioned, the action of nuisance 
would appear to adequately protect the landowner from the annoyances 
created by airplanes flying over his property, especially if the air traffic rules 
were reasonably enforced. 

It has been thought that the landowner was entitled to an action of 
trespass because of the greater ease with which such an action could be 
established. This greater ease is probably over-estimated. To establish 
an action for aerial trespass the plaintiff would have to -prove that the 
flights took place directly above his particular land surface. If an action of 
trespass were not allowed against every flight above private property, and 
this is usually conceded, then the plaintiff would, in addition, probably have 
to prove that the flight came within such a zone as is designated by the 
terms “lower stratum,” “effective possession,” or “actual user.” To prove an 
invasion of such a zone practically amounts to proving that flying at the 
altitude of the particular flight complained of may create a nuisance.?! 
This additional burden will continue until presumptions establish the height 
at which airplane flights will amount to a trespass. This height will vary 
with the use to which the land is put and the size and nature of the aircraft. 
The result is that the burden of proof at the present time on the plaintiff 
who brings an action for aerial trespass is greater, at least under the pre- 
vailing zone theory of the extent of ownership, than if he had brought an 
action of nuisance directly. The plaintiff in a nuisance action need not 
prove that the airplanes flew directly over his land since airplane flights may 
create a nuisance whether directly over property or not. Without doubt 
the noise and danger from airplanes in flight are greater directly under the 
course of flight but are by no means confined to that area. 





20. MacChesney, “In Re: Rights of Land Owners with Reference to Opera- 
tion of Aircraft” 1 JouRNAL oF Arr Law 211, 215 (1930) ;Logan, Aircraft Law 
—Made Plain (1928), p. 22; Zollmann, Law of the Air (1927), p. 80-1; Hazeltine 
The Law of the Air (1911), p. 81-2. On the right of privacy generally, see 
Roberson v. Rochester Folding Box Co., 171 N. Y. 588, 64 N. E. 442 (1902); 
Hickman v. sane. 1 Q. B. 142 (1893); Von Thodorovick v. Franz Josef 
Beneficial Assn., 154 Fed. 911 (C. C., Pa, 1907); Vassar College v. ‘Loose- 
Wiles Biscuit Co., 197 Fed. 982 (D. C., Mo., 1912). See Warren &€ Brandeis, ‘“‘The 
Right of Privacy,” 4 Harv. L. Rev. 193 (1890); Winfield, “Privacy,” 47 Law 
Quart. Rev. 28-(1931). 

21. See Comment, 2 JouRNAL oF AIR Law, 82, 88 (1931). 
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The difficulty of proving that a flight took place directly over the 
property belonging to the plaintiff is ably illustrated by the testimony intro- 
duced in the instant case, as set forth in the briefs of counsel. Three wit- 
nesses for the plaintiff “testified to more than fifty specific flights over 
plaintiffs’ property at elevation from 75 to 400 feet in five days.”22 The 
pilots of the airplanes making these flights were all employees or students 
of the defendants’ and testified that they had made the specific flights but 
at no time over the property of the Swetlands.28 The testimony apparently 
differed not so much on the elevation at which the flying took place, but 
as to whether it took place over plaintiffs’ property at all. The court does 
not mention this controversy or give any indication as to whose witnesses 
it believed. Moreover it is recognized that by going behind the facts stated 
in the judge’s opinion and judging the case by the facts stressed in the 
brief or elsewhere, a situation other than that ruled upon by the judge 
becomes involved.?4 


A comparison of the opinions given in Smith v. New England Aircraft 
Co., supra, with the two opinions in Swetland v. Curtiss Airport Co., indi- 
cates to what extent the three judges differed in their interpretation of the 
rights of the landowners. Each court was confronted with a situation 
wherein an airport adjoining a country estate was claimed to be a nuisance. 
The details of the situations differ and probably account for the differences 
in the actual holdings. The language of the three courts however indicates 
that they differed in their theoretical conceptions of the landowner’s rights 
in the airspace which may be discussed under the following headings. 


1. Authority of the Maxim “Cujus Est Solum Ejus Usque Ad Coelum” to 
Determine Air Rights: 


In the Smith case the plaintiffs did not contend that the maxim should 
be literally interpreted. The Court, on the other hand, “assumed” that the 
landowner did have property rights in the airspace to the extent necessary 
for the development of his underlying iand. 

In the Swetland case the plaintiffs relied upon the maxim, among other 
grounds, to establish their rights to exclusive control of the airspace above 
their property, but the District Court denied the literal interpretation of the 
maxim by refusing to enjoin flying at altitudes greater than 500 feet, and 
by asserting that “effective possession” marked the limit of the landowner’s 
property rights. 

In the Swetland case the Circuit Court of Appeals definitely discarded 
the maxim as of any force in determining property rights and openly 
recognized that rights in airspace must be determined “in relation to the 
necessities of the period.” The court thereupon distinguished between rights 
in the upper and lower strata and recognized that the landowner has the 
dominant right of occupancy incident to the development of his land. 


2. Effect of the Statutory Establishment of a Minimum Altitude of Flight 
Upon Property Rights: 


In the Smith case the Massachusetts and Federal definition of “navigable 





22. Appellant’s brief, page 23. 
23. Appellant's brief, page 23-4, and appellee’s brief, page j2- 3. 
24. Frank, “What the Courts Do in Fact,” supra, esp. p. 782 
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airspace” and the regulation of 500 feet as a minimum altitude for flying 
over rural districts was held to be a limitation upon property rights which 
was constitutional because not “in excess of the permissible interference 
under the police power and under regulation of interstate commerce with 
rights of the plaintiffs in the airspace above that height over their land.” 

In the Swetland case the District Court states that there is nothing in 
either Federal or State “legislation to indicate that either legislative body 
* * * considered that there was involved the taking of any property,” 
and that the establishment of a minimum safe altitude of flight cannot be 
considered a taking of property without due process of law. However it 1s 
uncertain whether the court did not place some reliance upon the minimum 
safe altitude of flight from the fact that it indicated that the height of 
effective possession and the limit of nuisance from flying would each be 
500 feet, the altitude established for the minimum safe altitude of flight over 
non-congested districts. 

In the Swetland case the Circuit Court of Appeals directly held that the 
minimum safe altitude of flight, promulgated under the Air Commerce Act 
and adopted by Ohio, did not determine property rights. 


3. Flying Over Plaintiffs’ Property as Constituting a Trespass: 


In the Smith case the court found that flights “at altitudes as low as 
100 feet” over the wood borderland of plaintiffs’ estate constituted a tech- 
nical trespass, but did not decide whether the few repeated flights directly 
over plaintiffs’ dwelling house under 500 feet constituted a trespass. Above 
500 feet the court held that flying did not constitute a trespass, presumably 
because of the Federal and State acts, supra. 

In the Swetland case the District Court enjoined flying over plaintiffs’ 
property at less than 500 feet on the ground that “such flying, if it would 
not constitute trespasses, would at least constitute the maintenance of a 
nuisance.” The court implied that the landowner had an action of trespass 
against aerial invasions in the area of “effective possession,” which he as- 
serted in the first instance he would locate at 500 feet. The court nowhere 
directly stated that his injunction was based upon trespass. 

In the Swetland case the Circuit Court of Appeals denied the assertion 
that every flight of an airplane was a trespass, and stated that defendants’ 
flying in the instant case did not come within the “lower stratum” wherein 
plaintiffs’ had peculiar property rights, although it recognized that at times 
there must be flying over plaintiffs’ property “at a much lower altitude than 
500 feet.” As earlier discussed, the court does not say whether an action 
of trespass could be brought against a single flight of an airplane no matter 
how low, but that an action to prevent the imposition of a servitude might 
be based presumably on repeated trespasses. 


4. Flying Over Plaintiffs’ Property as Constituting a Nuisance: 


In the Smith case the court apparently did not consider whether flying 
itself was a nuisance because the injunction was sought “solely on the ground 
of trespass and the nuisance resulting from its continuance.” The injunction 
was not sought on the ground that the noise and danger incident to flying 
amounted to a nuisance in itself, but only to prevent the recurrence of the 
trespasses, 

























































305 





NOTES, COMMENTS, DIGESTS 


In the Swetland case the District Court held that flying over plaintiffs’ 
property in taking off and landing at less than 500 feet would constitute 
a nuisance “in view of the magnitude of defendants’ contemplated opera- 
tions.” In regard to flying over 500 feet the court found that there was 
no evidence that such flying constituted a nuisance. Apparently the court 
only considered the element of noise as creating the nuisance and did not 
expressly consider the danger element. 

In the Swetland case the Circuit Court of Appeals recognized that the 
flights of airplanes overhead might become a nuisance. The court did not 
specifically label any of the flights here involved to be of that character, 
although it found that “the plaintiffs will suffer much annoyance from the 
noises made by this low flying,” i. e., the flying over plaintiffs’ property 
necessarily involved in taking off and landing when the wind is from the 
east or west, which flying would often “be at a much lower altitude than 
500 feet.” 


5. The General Operation of an Airport as Constituting a Nuisance: 


In the Smith case the Master in Chancery found that the “site was 
reasonable and proper for a flying field” and that the airport was “properly 
maintained and reasonably conducted.” In that case woodland separated the 
plaintiffs’ residence from the airport by 3000 feet. The report of the 
Master was accepted by both parties. Apart from flying over plaintiffs’ 
property the court found that “upon the findings of the Master there is no 
sound ground for injunctive relief on the theory that the acts of the de- 
fendants constitute a nuisance.” 

In the Swetland case the District Court found that the airport was not 
a nuisance per se, and that the airport was “suitably located” as judged by 
the nature of the surrounding country. Consideration was given to the 
noise involved in warming up the airplanes and in taking off and landing 
which if found to be a nuisance could not be abated without closing the 
airport entirely. Such annoyances were found not sufficient to create a 
nuisance. Depreciation in value in plaintiffs’ property as a country estate 
was dismissed as too problematical and insufficient alone for closing the 
airport without other elements amounting to a nuisance. The court con- 
sidered objections to the lighting system for night operation, an integral 
element in defendant’s plans, prematurely raised on the ground that the 
effect of the system depended on the kind installed. 

In the Swetland case the Circuit Court of Appeals enjoined the opera- 
tion of the airport as a whole. The Court does not speak of the airport as 
being a nuisance per se. The court differed from the lower court in con- 
cluding that the evidence demonstrated that the noise, danger, crowds, 
property depreciation, and night operations, all incident to the airport “as 
now located”, would be of sufficient annoyance to constitute a nuisance, and 
could not be abated without moving the airport. 


6. Manner of Operating Airport as Creating a Nuisance, Other Than Flying 
Over Private Property: 


In the Smith case the parties accepted the Master’s report which found 
that the airport was “reasonably conducted,” and the court did not discuss 
annoyances from the particular manner in which the airport was operated. 
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In the Swetland case the District Court analyzed the manner of operat- 
ing the airport in detail. The dust blown on plaintiffs’ land from the air- 
planes warming up and taking off, and the distributing of circulars from the 
air in such a manner as to fall upon plaintiff's land were found abatable 
nuisances. Both of these elements could be prohibited without impairing the 
general operation of the airport. The manner provided for parking auto- 
mobiles and the handling of the crowds were found no more annoying 
than the crowds attracted by amusement parks which had never been con- 
sidered to constitute nuisances. The other operations considered by the 
District Court were of such a nature that they could not be abated without 
closing the airport. 

The Circuit Court of Appeals did not expressly consider the blowing of 
dust, the dropping of circulars, the highway congestion, or the crowds. 
The defendants did not appeal from the injunction in regard to the blowing 
of dust and dropping of circulars. The court placed considerable emphasis 
upon the fact that defendants’ aviation school, which is not indispensable 
to the operation of an airport proper, would greatly increase the noise and 
danger because of the number of take-offs and landings that students make 
in the process of learning to fly. 

Epwarp C. SwEENEY. 


COMMENTS 


CHATTEL MortcAGE— VALipITy AS AFFECTED BY FAILurE TO REGISTER 
TRANSFER.—[Illinois] Plaintiff's assignor, the Associated Aircraft, Inc., sold 
an airplane, duly registered under the United States Air Commerce Act, to 
one Ramsay, who gave a chattel mortgage to the aircraft company to secure 
the balance of the payments. This mortgage was duly filed in the recorder’s 
office of Cook County, Illinois, but the plane was never registered in the 
name of Ramsay with the Department of Commerce. Shortly thereafter 
Ramsay brought the aircraft to the hangar of the defendant, Blue Bird Air 
Service, Inc., who at the time of the trial held a bill of $723.55 for storage 
and materials furnished the airplane. The license card, issued by the 
Department of Commerce, and exhibited in the plane, showed it to be 
licensed in the name of Associated Aircraft, Inc., the mortgagee, and de- 
fendant assumed from this evidence that the plane was owned by the air- 
craft company. The defendant failed to search the records for any prior 
mortgages or liens upon the plane. Upon defendant’s refusal to deliver the 
plane to Ramsay except upon the payment of $723.55, plaintiff brought this 
action in replevin. The lower court adjudged that the lien of defendant, 
Blue Bird Air Service, Inc., was superior to plaintiff's chattel mortgage, 
holding that plaintiff could recover the plane only upon paying to defendant 
the amount of the latter’s lien. Held, on appeal to Illinois Appellate Court, 
first district, that plaintiff's chattel mortgage was superior to defendant’s 
lien. Judgment reversed. Aitlas Securities Co. v. Ramsay, 262 Ill. App. 559 
(1931). 

Defendant in sustaining its claim was confronted with the well settled 
rule in Illinois that the lien given to artisans under Cahill’s St. 1929, Ch. 82, 
paragraphs 45 and 48, is subject to any bona fide chattel mortgage recorded 
prior to the commencement of the lien. Ehrlich v. Chapple, 311 Ill. 467, 
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143 N. E. 61 (1924). Although a different rule may obtain where the mort- 
gagor acts under the express or implied consent of the mortgagee—Shaw v. 
Webb, 131 Tenn. 173, 174 S. W. 273 (1915)—no defense of this kind was 
raised in the instant case. 

To evade the effect of the above rule, defendant was forced to rely 
upon two propositions: (1) The mortgage given plaintiff was not a bona 
fide one because the transfer was not registered with the Department of 
Commerce in compliance with section 18 of the Air Commerce Regulations; 
and (2) The failure of plaintiff’s assignor to do its legal duty in registering 
the transfer with the Department of Commerce, thus permitting defendant 
to assume the mortgagee was the owner, estops plaintiff from asserting the 
superiority of its lien. 

Section 18 of the Air Commerce Regulations (Aero. Bul. No. 7) of the 
Department of Commerce reads in part as follows: “On the date of sale 
or transfer of title of licensed aircraft, the recorded owner shall report in 
writing to the Aeronautics Branch, Department of Commerce, Washington, 
D. C., giving the date and place of sale or transfer and the name and resi- 
dence of the purchaser.” 

Thus there was squarely presented to the court the questions whether 
compliance with the above regulation was mandatory and whether non- 
compliance rendered any transfer void and of no effect. Neither the court 
nor this commentator was able to find any reported decisions construing 
this section. The court in its decision easily evaded any direct interpreta- 
tion of the clause, relying on admissions of defendant’s counsel to the 
effect that: (1) The ownership of the plane was in Ramsay, and (2) The 
failure to make registration of the transfer of title to Ramsay did not render 
the sale void. The court also relied upon a rather questionable use of burden 
of proof, inferring that since it was not disclosed in the evidence that the 
recorded owner (plaintiff’s assignor) did not report the transfer in com- 
pliance with the above section, it must be assumed that it did comply by 
making the required report. In view of the stipulated fact that the plane 
was not registered in Ramsay’s name with the Department of Commerce, 
the court’s assumption seems somewhat violent. The court, by using the 
above reasoning, thus decided this phase of the case without adding any 
enlightenment on the interpretation of the quoted section. 

In hazarding any opinion as to the effect to be given this section, with- 
out the aid of any decision immediately in point, two situations seem suffi- 
ciently analogous to bear some comment. 

1. Statutes in several of the states regulate sales of second hand auto- 
mobiles. Some states require the filing of the bill of sale with the Secretary 
of State (Colorado, Sec. 7, C.7, L. 1919). In others a transfer of license, 
receipt, and bill of sale between vendor and vendee satisfy the requirements 
(Texas, Vermon’s Ann. Pen. Code Supp. 1922, Arts. 161734c—161734f). 
Under these and similar statutes the question of the validity of a transfer 
of a second hand automobile without complying with the statute has been 
raised in many forms. One group of cases holds that such sales are invalid 
for non-compliance: State v. Cox, 306 Mo. 357, 268 S. W. 87 (1924) (invalid 
sale does not pass insurable interest) ; Curry v. lowa Truck and Tractor Co., 
193 Ia. 397, 187 N. W. 36 (1924) (principal whose agent sold without 
authority may recover back the car on theory no title passed by failure to 
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register the transfer) ; Crandall v. Shay, 61 Cal. A. 56, 214 Pac. 810 (1923) 
(attachment on car for debt of vendor before registration of transfer held 
to be a superior lien). 

The second and larger group of cases holds that sales of second hand 
automobiles are valid notwithstanding any failure to comply with the statute: 
Hennessey v. Automobile Owners Ins. Assn., 282 S. W. 791 (Tex. 1926) (in- 
surable interest passes by sale notwithstanding non-compliance) ; Littell v. 
Brayton, 70 Cal. 286, 201 Pac. 34 (1921) (lien of mortgagee-vendor su- 
perior to garage lienor despite failure to register transfer) ; Gaub v. Mosher, 
3 N. J. Misc. Rep. 605, 129 Atl. 253 (1925); Commercial Credit Co. v. 
Schreyer, 120 Oh. St. 568, 166 N. E. 808 (1929) (recorded mortgage on car 
held valid as against subsequent mortgagee, though statute as to transfers 
had not been complied with at time of execution of first mortgage) ; Caro- 
lina Discount Corporation v. Landis Motor Co., 190 N. C. 157, 129 S. E. 414 
(1925); Amick v. Exchange State Bank, 164 Minn. 136, 204 N. W. 639 
(1925) ; Hartford Fire Ins. Co. v. Knight, 146 Miss. 862, 111 So. 748 (1927) 
(insurable interest transferred). 

This apparent conflict is easily explained, however, when it is noted that 
the statutes of California, Iowa, and Missouri, involved in the former group 
of cases, include an express declaration of invalidity, while the statutes of 
the other states are silent upon this point. It is to be noted that Section 18 
of the Regulations of the Department of Commerce likewise does not in- 
clude an express declaration of invalidity. 

The courts in interpreting this class of statutes profess to look to the 
purpose sought to be accomplished, and rightly hold that the statutes were 


passed for the benefit of the state in enforcing taxation and in detecting 
automobile thefts. Therefore the state alone can attack transfers which do 
not comply with the statute. Applying a similar test to Section 18, it 
would seem that the purpose of the regulation is to facilitate inspection of 
aircraft, so that planes not airworthy will not be used in interstate com- 
merce. The provisions of Section 20 of the Regulations would seem to bear 
out this contention. 


It is submitted then that the interpretation applied by the courts to 
automobile transfer statutes might well be applied to Section 18, and trans- 
fers of airplanes failing to comply with this regulation should nevertheless 
be valid, except as against the federal government. Under this interpreta- 
tion the mortgage in question in the instant case would be a bona fide one 
and defendant’s lien would be inferior to it. 


2. The second situation, to some extent analogous to the Regulation 
here in question, is the statute requiring registration upon the sale of a ship. 
The Federal statute provides: “Whenever any vessel, which has been reg- 
istered, is, in whole or in part, transferred to a citizen of the United States, 
* * * the vessel shall be registered anew, by her former name, according 
to the directions hereinbefore contained, otherwise she shall cease to be 
deemed a vessel of the United States * * * ”: 46 U. S.C. 39. Under 
this statute it has been held that a change of the registry is not necessary 
in the sale of a ship to transfer the property in it, the effect of not obtain- 
ing a new registry being merely that the ship loses the privilege of an 
American bottom: Hatch v. Smith, 5 Mass. 42 (1809). 
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In cases involving ships, the facts of which are closely analogous to 
those of the instant case, it has been held that a mortgagee-vendor, who 
has allowed his name to remain on the registry as owner of the vessel, 
cannot be held personally liable for repairs upon the vessel, and this is 
true even though the claimant performed the services in actual reliance 
upon the credit of the registered owner: Davidson v. Baldwin, 79 Fed. 95 
(C. C. A. 6th, 1897) ; Calumet and Hecla Mining Co. v. Equitable Trust Co., 
275 Fed. 552 (S. D., N. Y., 1919). The vendor’s allowing his name to re- 
main on the registry is not enough to work an estoppel against him: 
The Boise Penrose, 22 F. (2d) 919 (C. C. A. 2nd, 1927). These cases would 
seem to be strong authority for holding in the instant case that the plaintiff 
could not be held personally liable for the materials furnished the plane, 
and thus by inference that the transfer was valid even as against third 
persons without registering the transfer as required by Section 18. 

In the light of the two analogies discussed above, it would seem that 
these conclusions might be drawn as to the interpretation of Section 18 of 
the Regulations of the Department of Commerce: (1) The requirement 
of registration of transfers of airplanes is merely an administrative measure 
which does not bear any essential relation to the contract of sale entered 
into between the parties; (2) The failure to register the plane as provided 
for in this section does not void the sale; and (3) A recorded chattel 
mortgage on a plane in possession of the mortgagor is valid and superior 
to rights of subsequent purchasers or lienors, although the transfer of the 
plane to the mortgagor was not registered with the Department of Com- 
merce. 

The case of The Boise Penrose, supra, would also seem to be strong 
authority against the defendant’s contention that the conduct of plaintiff’s 
assignor in failing to register the transfer estopped it from asserting the 
priority of the mortgage. The court, however, disposes of this point by 
pointing out that neglect to seek information that is easily accessible pre- 
cludes a party from claiming the benefit of an estoppel: Vail v. North- 
western Mutual Life Ins. Co., 192 Ill. 567, 61 N. E. 651 (1901). As the 
court points out, if defendant had examined the records in the county 
Recorder’s office, it could easily have been ascertained whether the plane 
was mortgaged. However the records were not checked and defendant must 
pay the penalty for negligence. 

RicHarp N. Hunter. 


GasoLInE TAx—CoMMERCE—STATE SALES TAx oN GASOLINE USED IN 
INTERSTATE CoMMERCE.—[New Mexico] Plaintiff was an interstate air car- 
rier making one stop in the state of New Mexico, where its planes were 
refueled. New Mexico statutes imposed an excise tax of five cents per 
gallon on all gasoline used or sold within the state: Comp. Stat. N. M. 
(1929), secs. 60-101 and 60-203. If the gasoline was purchased within the 
state, the tax was levied upon the sale; but if the fuel was purchased out- 
side of the state, the tax was levied upon the use within the state. Plaintiff 
brought suit to enjoin the state comptroller from enforcing both sections 
of the statute, and obtained the reliefs sought in the trial court. Held, on 
appeal, that the tax upon the use, as applied to plaintiff, constitutes a 
direct burden upon interstate commerce, and is therefore repugnant to the 
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Federal Constitution. The sales tax deals with purely intrastate commerce 
and is therefore valid. The trial court correctly enjoined the enforcement 
of the use tax, but erred in enjoining the sales tax. Judgment reversed in 
part. Transcontinental and Western Air, Inc. v. Lujan, 232 C. C. H. 2016; 
U. S. Daily, Dec. 29, 1931 (Sup. Ct., N. M. Decided December 21, 1931). 
A rehearing is now pending before the Supreme Court of New Mexico. 

There seems to be no question of the invalidity of a tax on the “use” 
of fuel by an instrumentality of interstate commerce. That problem was 
settled by Helson v. Kentucky, 279 U. S. 245, 49 S. Ct. 279 (1928), holding 
unconstitutional a tax on gasoline used within the taxing state but purchased 
outside the state by a ferry engaged in interstate commerce. 

The first few cases involving taxes on fuel consumed in interstate air 
transportation, whether upon the use or sale thereof, considered that the 
Helson case, supra, was controlling. Oklahoma’s statute was thus over- 
thrown: United States Airways v. Shaw, 43 F. (2d) 148 (W. D. Okla. 
1930) ; comment, 2 JouRNAL oF Air Law 600 (1931). Enforcement of the 
statute involved in the instant case was enjoined on the same principle: 
Mid-continent Air Express Corporation v. Lujan, 47 F. (2d) 266 (D. C.,, 
N. M., 1931); comment 3 JourNat or Air Law 132 (1932). To the same 
effect as the Mid-continent case is the decree in Transcontinental & Western 
Air Lines, Inc. v. Asplund, 232 C. C. H. 1504 (Dist. Ct., 1st Jud. Dist., N. M., 
Dec. 18, 1930). The Wyoming tax was sustained only because its proceeds 
were used to maintain municipal airports, and thus the tax constituted a 
charge for the use of such airports: Boeing Air Transport Inc. v. Edelman, 
51 F. (2d) 130 (D. C., Wyo., 1931); this case is now pending appeal before 
the United States Circuit Court of Appeals for the Tenth Circuit. All 
three of the aforementioned Federal District Court cases were heard before 
statutory three-judge courts on applications for preliminary injunctions. 

The above courts came to error in failing to recognize the distinction 
between a tax on the use of gasoline and a tax on the sale thereof. The 
Supreme Court of the United States has said, “The difference between an 
excise tax based on sales and one based on use of property is obvious and 
substantial”: Hart Refineries v. Harmon, 278 U. S. 499, 503, 49 S. Ct. 188 
(1929). The statutes in the above cases levied a tax upon the sale of 
gasoline as well as upon the use. A tax upon the sale of gasoline was sus- 
tained by a statutory three-judge Federal court in South Carolina. The 
sale being consummated within the state is a pure intrastate transaction. 
What the purchaser intends to do with the gasoline afterwards does not 
affect the power of the state to tax. An intrastate sale of an article which 
will ultimately enter into interstate commerce is analogous to the produc- 
tion of an article intended for interstate commerce. Both the intrastate sale 
and the production may be taxed by the state of the situs of the goods: 
Eastern Air Transport, Inc. v. South Carolina Tax Commission, 52 F. (2d) 
456 (E. D., S. C., 1931). For a tax on the mining of coal intended for 
interstate commerce see Heisler v. Thomas Colliery Co., 260 U. S. 245, 43 
S. Ct. 83 (1922). Dismissing the suit for want of jurisdiction on the ground 
that the consumer of the gasoline, an interstate trucking company, is in no 
position to contest the tax, a statutory court of three judges incidentally 
distinguished the sales from the use tax: Central Transfer Co. v. Com- 
mercial Oil Co., 45 F. (2d) 400 (E. D., Mo., 1930). 
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The Eastern Air Transport case, supra, was affirmed by the Supreme 
Court of the United States on March 14, 1932 (as per telegram received 
from Charles E. Cropley, clerk of the U. S. Supreme Court). The validity 
of state taxation on the sale of gasoline to persons engaged exclusively in 
interstate commerce is now authoritatively settled, and the reasoning of 
the instant case may be regarded as the sounder. 

Raymonp I. SuEkorrF. 


Lire INSURANCE— INTERPRETATION OF “PARTICIPATION IN AERONAUTIC 
OperaTions.”—-[Tennessee] The complainant in the capacity of trustee was 
sole beneficiary of three policies of insurance on the life of the deceased, 
each of which provided for double indemnity in case of accidental death 
except where such death resulted “from participation in aeronautic or sub- 
marine operations.” The deceased was killed while riding as a free pas- 
senger on purely private business in a plane owned by a company of which 
he was president. It had been his custom to make use of the company’s 
planes; when he did so he bought the gasoline and oil and paid the pilot. 
Held, the death of the insured resulted from “participation in aeronautic 
* * * operations” and double indemnity should be denied the com- 
plainant. First National Bank of Chattanooga v. Phoenix Mutual Life Ins. 
Co., 232 C. C. H. 2003 (D. C. Tenn., December 15, 1931). 

Courts have often and consistently decided that a passenger “partici- 
pates” but does not “engage” in aviation. (See cases reviewed in a com- 
ment upon Gibbs v. Equitable Life Assurance Co., 3 JouRNAL oF Air Law 
135.) This distinction, though widely adopted, is probably illogical. The 
history of it is illiminating. It was presaged in Bew v. Travelers’ Ins. Co., 
95 N. J. L. 533, 122 Atl. 859 (1921), where the phrase for interpretation was 
“participating in . . . aeronautics.” The following words are found in 
that decision: “If it had been intended to confine the application of this 
provision to those who pilot or manage the physical operations of such 
vessels, it would probably have been expressed by using some such language 
as ‘engaging in the piloting, management or operation of aeronautical ves- 
sels.” Four years later the Indiana Appellate Court expressly noticed the 
fact that there was a wide difference between such a phrase and the words 
“engaged in aviation.” Thereupon that court decided that a passenger 
“engaged” as well as “participated” in aviation: Masonic Accident Ins. Co. 
v. Jackson, 147 N. E. 156 (Indiana, 1925). 

This decision was appealed to the Indiana Supreme Court and possibly 
it would have been affirmed had not the Arkansas Supreme Court on 
November 28, 1927, handed down the decision in Benefit Association Railway 
Employees v. Hayden, 175 Ark. 565, 299 S. W. 495 (1929), wherein for the 
first time it was unequivocably asserted that, while a passenger did par- 
ticipate, yet he definitely did not engage in aviation. The Arkansas de- 
cision was based upon an analogy to a line of cases in which it had been 
determined that death resulted from “engaging in military or naval service” 
only when the insured was “doing something connected with the military 
service, in contradistinction to death while in the service due to causes 
entirely or wholly unconnected with such service.” 

Obviously this analogy is imperfect and quite inconclusive, for the cases 
cited decided merely that there should be a demonstrable causal relation 
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between the death and the risks peculiar to military service, while a pas- 
senger killed in the crash of an airplane is undeniably the victim of a risk 
of aviation. Yet the Tennessee decision convinced the Supreme Court of 
Indiana that the distinction between the words “participating” and “engag- 
ing” was a real and important one, so it reversed the saner decision of the 
Appellate Court: Masonic Accident Ins. Co. v. Jackson, 200 Ind. 472, 164 
N. E. 628 (1929). In this opinion the faulty logic of the Tennessee Court 
was incorporated without alteration. Subsequent decisions in other states 
interpreting the word “engaging” have made mere references to the rea- 
soning of the Hayden case: Price v. Prudential Ins. Co., 98 Fla. 1044, 124 
So. 817 (1929) ; Gits v. New York Life Ins. Co., 32 F. (2d) 7 (C. C. A. 7th, 
1929) ; Flanders v. Benefit Association of Railway Employees, 42 S. W. (2d) 
973 (Mo., 1931). Note should be taken that Peters v. Prudential Ins. Co., 
133 Miss. 780, 233 N. Y. S. 500 (1929) was turned not upon this question 
but upon the necessary military character of the aviation implied from the 
carelessly drafted phrasing of the policy involved. 

In the instant case the Tennessee Court had the option to declare either 
that the additional word “operations” gave this case an anomalous char- 
acter, or to repeat the touchstone word “participation” and then drop it in 
all docility into the settled category. The first course was the more diffi- 
cult and the court chose not to follow it. Had the phrase been “engaging in 
aeronautic operations,” as it had been in the Gits case, supra, then that 
would have been another matter, but the word “participation” was con- 
clusive in the mind of the court. 

And so, largely because the Arkansas Court once strayed after a 
capricious analogy, the issues in the present case were determined against 
the plaintiff. Certainly, despite the pleasant things that the courts have 
endeavored to say about the wisdom of those precedents which made their 
opinions easy to write, the elaborate law of these cases is quite indefens- 
ible. The insurance policies interpreted were written before there had been 
any adjudication of similar policies, and it is ridiculous to argue that the 
contracting parties recognized any difference in meaning between the words 
“participate” and “engage.” In common speech the words are used almost 
indiscriminately, and it is an axiom of insurance law that the usages of 
common speech are the criteria of interpretation: Houlihan v. Preferred 
Acc. Ins. Co., N. Y. 337, 89 N. E. 927 (1909). Under this rule of interpre- 
tation all of these cases might be decided either for the plaintiff or the 
defendant, but such a distinction as the courts have made is absurdly 
artificial. The courts possibly were actuated by a prejudice in favor of the 
insured and a recognition that the risks from transport aviation are less 


today than when the policies involved in litigation were written. 
GeorcE BALL. 


NEGLIGENCE—CoMMON KNOWLEDGE—AIR TRAFFIC REGULATIONS—ACRO- 
BATIC FLy1nGc AT Low A.titupeE—[Texas] The defendant, owner and oper- 
ator of an airplane, for compensation took plaintiff’s minor son, age 16, 
and another boy for two short sight-seeing or pleasure trips over their home 
town. During the course of the second ride the defendant “looped the loop” 
at a low altitude over houses, buildings and haystacks; while attempting a 
second loop the tail of the machine struck a stack of corn and the plane 
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crashed to the ground, resulting in the death of plaintiff’s son. The de- 
fendant testified that in making a loop he lost altitude of about 300 feet. 
The jury returned a verdict for the plaintiff and found specifically that the 
defendant began the fatal loop at an altitude of between 200 and 400 feet 
and that such action constituted negligence. Held, on appeal, that there 
was ample evidence from which the jury could find negligence. Judgment 
affirmed. English v. Miller, 43 S. W. (2d) 642 (Tex. Ct. of Civ. App., 1931). 

The principal issue submitted to the jury was whether defendant was 
negligent in attempting acrobatic flying at such a low altitude. No evi- 
dence was offered of any mechanical defects in the plane and it was ad- 
mitted that defendant was a trained and experienced pilot. The defense 
of assumed risk set up by the defendant in his pleadings seemed to play 
no important part in the case and is not discussed on review. Since, ap- 
parently, no experts were called to testify as to what constitutes negligent 
acrobatic flying the appeals court considers as its chief problem whether 
the jury could properly find negligence from the circumstantial facts that 
defendant attempted to “loop the loop” at an altitude of not over 400 feet 
and that he lost altitude of at least 300 feet on each successful attempt. 
Other questions raised by the decision are the pertinency of the Federal 
Air Traffic Rules and the applicability of the doctrine of res ipsa loquitur. 

Relying upon the general principle that “negligence may be established 
by circumstantial evidence, and the cause of an action may be inferred from 
such evidence,” the court invokes in support of its holding that the evi- 
dence justified a finding of negligence, the so-called theory of “common 
knowledge.” This theory, a part of the general doctrine of judicial notice, 
means simply that as to those facts and principles, which are of such uni- 
versal knowledge that they may be regarded as part of the common knowl- 
edge of all persons, no evidence need be offered: Wigmore, Evidence 
(2nd Ed. 1923), secs. 2565, ff; Jones, Commentaries on Evidence (2nd Ed. 
1926), sec. 424. Like the general doctrine of judicial notice, this theory is 
thought of as applying primarily to the tribunal itself, i. e., the judge. But 
by analogy it is applicable to the jury as well: Wigmore, supra, sec. 2569; 
Jones, supra, sec. 471. “Jurors should take with them their knowledge and 
experience of affairs, and are not only at liberty to use the same in draw- 
ing conclusions from the evidence, but ought to make use of such knowl- 
edge”: Barker, J., in McGarrahan v. N. Y. & H. R. Co., 171 Mass. 211, 
50 N. E. 61 (1898). 

The theory of common knowledge has been consistently used with 
reference to the operation and effect of natural forces and such mechanical 
and scientific facts as are supposedly the universal knowledge of all: Chiulla 
de Luca v. Park Commrs., 94 Conn. 7, 107 Atl. 611 (1919) (noticed judicially 
that a tall tree is a place of greater danger in a thunder storm) ; Board of 
Education v. Ind. Comm., 301 Ill. 611, 134 N. E. 70 (1922) (notice taken 
of the dangerous nature of a buzz saw); People v. Linde, 341 Ill. 269, 173 
N. E. 361 (1930) (noticed that heavy trucks cause damage to highways). 
The doctrine has been applied to various well known facts concerning vari- 
ous modern improvements and inventions: L. & N. Ry. Co. v. Geoghagen, 
203 Ky. 198, 261 S. W. 1104 (1924) (railroads) ; Theisen v. Detroit Taxicab 
& Transfer Co., 200 Mich. 136, 166 N. W. 901 (1918) (telephones) ; 
Penisular Tel. Co. v. McCaskill, 64 Fla. 420, 60 So. 338 (1912) (electrical 
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appliances and equipment); Westfalls Storage, Van & Express Co. v. City 
of Chicago, 280 Ill. 318, 117 N. E. 439 (1917) (automobiles); Gust v. 
Muskegon Co-op. Oil Co., 226 Mich. 532, 198 N. W. 175 (1924) (gasoline). 

As long ago as 1914 a New York court stated: “Although airplanes are 
of comparatively recent invention, yet we think their use has become so 
general that the term “airplane” may now be taken to have a specific 
meaning and to describe a general type of machine”: Platt v. Erie County 
Agricultural Society, 164 App. Div. 99, 149 N. Y. S. 520 (1914) (judicial 
notice was taken of the chief mechanical features of aircraft and the 
methods of their operation). In 1930 a Massachusetts court took judicial 
notice of “facts of common knowledge” concerning navigation of the air: 
Smith v. New England Aircraft Co., 270 Mass. 571, 170 N. E. 385 (1930) 
(noticed that aviation is an important modern problem, that it is impossible 
to confine the flight of aircraft to the space over existing ways, etc.). These 
authorities indicate that well known features of aircraft operation may 
rightly be included within the scope of the doctrine of common knowledge. 

In the instant case the problem reduces itself to this: Does the average 
juryman know enough about the operation of airplanes to say that an 
attempt to “loop the loop” at an altitude of less than 400 feet over buildings 
and haystacks, coupled with the fact that each loop results in an altitude 
loss of 300 feet, constitutes negligence? It is not difficult to agree with the 
court that the experience of the average man of today has been wide enough 
to justify him in finding negligence from these facts. One hundred feet, or 
less, is obviously a small margin of safety for such acrobatics. 

In many airplane accident cases involving injury or loss of life wide 
use has been made of expert testimony: Hagymasi v. Colonial Western 
Airways, 1931 U. S. Av. R. 73 (Superior Ct. N. J., 1931) (experts testi- 
fied as to overloading of the plane, condition of the engine, etc.) ; Allison 
v. Standard Air Lines, Inc., 1930 U. S. Av. R. 292 (U.S. D. C., S. D., Calif. 
1930) (experts testified as to weather conditions, etc.). It will be seen that 
these cases involved scientific and mechanical facts upon which the testi- 
mony of experts could shed much light. It is doubtful if the theory of 
common knowledge would be applicable to them, for the intricate principles 
of aerial navigation and meteorology are not the knowledge of the average 
man. In the instant case experts could no doubt have been asked their 
opinions as to safe altitudes for acrobatic flying; but the sole question being 
whether defendant was negligent in stunting at such a low altitude, it is 
improbable that experts could have added greatly to the jury’s ability to 
solve the problem. 

From the facts as found by the jury the defendant was violating at least 
two rules of the Air Traffic Rules formulated by the Department of Com- 
merce under authority of a provision in the Air Commerce Act of 1926 
(49 U. S. C. 173 e): (1) He was performing acrobatic stunts (semble) 
over a congested area of a city, town or settlement in violation of section 
72 (2) (a); (2) He was acrobatically flying an airplane while carrying 
passengers for hire in violation of section 72 (2) (d): Air Traffic Rules, 
Aero. Bul. No. 7 (1932), ch. 7. The only reference by the court to these 
provisions is in the following statement: “The Air Commerce Regulations 
of the United States inhibit acrobatic flying in an airplane by any person 
carrying passengers for hire, but such regulations were not pleaded, and, 
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had they been, appellant was evidently engaged in intrastate flying, and the 
Legislature of this state did not adopt the rules and regulations of the 
federal government until some time after January 26, 1928” (the date of 
the accident). 

Contrary to the implications of the above statement, the federal Air 
Traffic Rules purport to apply to all flights, both intrastate and interstate 
(Sec. 67, Air Traffic Rules), and Texas has only adopted the licensing 
provisions of the federal regulations: Laws 1929, Ch. 285. The constitu- 
tionality of the Air Traffic Rules in general has been upheld on the ground 
that the federal government has wide police powers with reference to 
interstate commerce: Smith v. New England Aircraft Co., 270 Mass. 571, 
170 N. E. 385 (1930). As applied to flights wholly intrastate the altitude 
rules have been supported upon the “burden theory” of interstate commerce: 

wetland v. Curtiss Airports, 41 F. (2d) 929 (N. D., Ohio, 1930). Analogies 
are drawn to the cases involving railroads, water navigation, and telegraph 
companies in which it has been held that Congress may regulate intrastate 
commerce in these fields if necessary to preserve the freedom, well-being, 
or safety of interstate commerce: see Logan, “The Interstate Commerce 
‘Burden Theory’ Applied to Air Transportation,” 1 JouRNAL or Air Law 
433 (1930); Note, 1 Journat or Atr Law 359 (1930) Note, 3 JourNAL oF 
Arr Law 122 (1932). 

But a lower federal court decision, though apparently supporting the 
burden theory, has expressed doubts concerning the validity of the altitude 
regulations when applied to a flight wholly intrastate: Neiswonger v. 
Goodyear Tire and Rubber Co., 35 F. (2d) 761 (N. D., Ohio, 1929). The 
court said: “It is a little difficult to see in what respect interstate aircraft 
navigating at or above the prescribed elevation can be endangered or inter- 
fered with by intrastate craft moving in a lower plane. However dangerous 
this may be to the intrastate craft and to persons and property on the 
ground, the danger to interstate flight is not apparent.” See also Hotchkiss, 
Aviation Law (1928), sec. 57. 

The words of the above decision apply with even greater force to the 
stunting regulations involved in the instant case. It may be highly desirable 
that acrobatic flying with passengers be prohibited and that no stunting be 
performed over congested areas; but it is doubtful if either of these regu- 
lations is necessary for the protection of the freedom, safety, or well-being 
of interstate commerce. They seem designed to protect the public at large 
rather than interstate air traffic. Furthermore, in the instant case, de- 
fendant’s flight was for a few miles over a small town far in the interior 
of Texas where there may have been no interstate air traffic within many 
miles. 

The court declared that the doctrine of res ipsa loquitur would be 
applicable under the facts revealed by the record but for the fact that 
plaintiff alleged specific acts of negligence, for which reason the doctrine 
could not be invoked. The court follows the settled Texas rule that al- 
legation of specific acts of negligence bars the plaintiff from relying upon 
the presumption of res ipsa loquitur: Johnson v. Galveston R. Co., 66 S. W. 
906 (Tex. Civ. App., 1902); Wichita Valley Ry. Co. v. Helms, 261 S. W. 
225 (Tex. Civ. App., 1924). The same rule is followed in other jurisdic- 
tions: Roscoe v. Metropolitan St. Ry. Co., 202 Mo. 576, 101 S. W. 32 (1907) ; 
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White v. Chicago & G. W. Ry. Co., 246 Fed. 427 (C. C. A. 8th, 1917). 
But in many other jurisdictions this rule is rejected; even though the plain- 
tiff alleges specific acts of negligence he may still rely upon the presump- 
tion: Stewart v. Barre, 94 Vt. 39, 111 Atl. 526; First v. Capitol Park Realty 
Co., 98 Conn. 627, 120 Atl. 300, 29 A. L. R. 17 (1923). On the general 
subject see Niles, “Pleading Res Ipsa Loquitur,” 7 N. Y. L. Quart. Rev. 
415 (1929). 

The courts adopting the strict rule followed by the Texas decisions rea- 
son that the rule of res ipsa loquitur is indulged because the plaintiff, not 
being familiar with the instrumentalities used, has no knowledge of the 
specific acts concerning the injury; but if plaintiff by his petition shows 
that he is sufficiently advised concerning the exact negligent acts causing 
the injury as to plead them specifically, then the reason for the presumption 
has vanished: Roscoe v. Metropolitan St. Ry. Co., supra. As a matter 
of logical symmetry in pleading this reasoning can no doubt find support: 
see Niles, supra, 423-25. But there is ground for saying that the strict 
rule works undue hardship on the plaintiff in an airplane accident case. He 
must elect whether to rely upon specific allegations or the presumption of 
res ipsa loquitur. He may be reluctant to rely upon the presumption, for 
the law with regard to airplane accidents is as yet so nebulous that it can 
hardly be predicted whether a court will allow the use of the doctrine: see 
Curtiss Flying Service, Inc., v. Seaman, 231 App. Div. 867, 247 N. Y. S. 251 
(1930) (res ipsa loquitur held applicable) ; Wilson v. Colonial Air Trans- 
port Co., 1931’ U. S. Av. R. 109 (Municipal Ct., Boston, 1931) (doctrine 
rejected) ; Osterhout, “The Doctrine of Res Ipsa Loquitur as Applied to 
Aviation,” 2 Air L. Rev. 9 (1931). In the present formative state of the 
law it would seem better to permit plaintiff to make all the proof he can 
in regard to the cause of the accident, and then, if his best attempt has 
failed, to give him the benefit of res ipsa loquitur. 

Joun T. MAtTHEws. 


WorKMEN’S COMPENSATION—PRIVATE Pitor AS AN EmpLoyeE.—T[Illinois] 
The defendant employer was a merchandise manager for Mandel Bros., in 
Chicago. He owned an airplane which he used for both business and pleasure 
trips. The plaintiff's husband was a pilot. By an agreement between the 
defendant and the pilot the pilot, when not otherwise engaged, was to pilot 
the defendant’s plane upon the request of the defendant or the defendant’s 
brother-in-law. For his services the pilot was to be paid $10. per hour of 
actual flying time, and if the flight lasted more than an hour he was to be 
guaranteed at least $25. per day. He was to be, and had in the past been 
paid by the defendant. Prior to the accident the defendant had filed with 
the Industrial Commission a written acceptance and election to be bound by 
the Compensation Act, according to the provisions of the Statute, and had 
also taken out Workmen’s Compensation insurance to cover this pilot. On 
September 14, 1929, the defendant’s brother-in-law requested the pilot to 
fly the plane on a pleasure trip, and the pilot did so. Upon returning to the 
airport the plane collided with another plane and the pilot was killed. His 
widow sued the defendant for Compensation under the Compensation Act. 
Held, on appeal, that the claimant’s husband was an employee of the de- 
fendant within the terms of the act and the widow is entitled to compensa- 
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tion. Judgment reversed. Meyer v. Industrial Commission, 347 Ill. 173, 179 
N. E. 456 (1931). 


Although there are several points involved in the instant case they may 
all be resolved into the single question: Was this pilot an “employee” of 
the defendant within the terms of the Workmen’s Compensation Act? 


By Section 1 of the Compensation Act it is provided that any employer 
in this state, not already under the act by reason of his business being extra- 
hazardous, may elect to come under the Act by filing a certificate of election 
with the Industrial Commission, or by taking out Workmen’s Compensation 
insurance. Also, it is provided that in the event an employer does elect to 
come under the act his employees are deemed to have accepted its terms 
too, unless they renounce within a limited period: Cahill’s Ill. Rev. Stat. 
(1931) Ch. 48, Sec. 201. This provision of the Statute was the same in 1929 
when the accident occurred. Section 5 of the Act in 1929 provided: “The 
term ‘employee’, as used in this Act shall be construed to mean: * * * 
Second: Every person in the service of another under any contract of hire, 
express or implied, oral or written,—but not including any totally blind 
person or any person who is not engaged in the usual course of the trade, 
business, profession, or occupation of his employer; * * *”: Cahill’s Ill. Rev. 
Stat. (1929) Ch. 48, sec. 205. 

The instant case is one of first impression in some respects and is an 
important precedent. Analagous cases of private chauffeurs for automobiles 
have not been found. The principal question is, as indicated, as to the 
status of this pilot. 

Under the law in force in 1929 when the death occurred the term 
“employee” included then only those persons “under a contract of hire to 
another”, and who were engaged in “the usual course of the trade, business, 
profession, or occupation of the employer”. That this statutory definition of 
employee means just what it says has been previously decided. It has been 
held that unless these two primary requisites are present, namely: (1) a 
contract of hire; and (2) an engagement in the usual course of the em- 
ployer’s trade or occupation, the party claiming compensation is not an 
employee and does not come within the Act: Johnson Co. v. Industrial 
Commission, 306 Ill. 197, 137 N. E. 789 (1922); Uphoff v. Industrial Board, 
271 Ill. 312, 111 N. E. 128 (1916); H. Roy Berry Co. v. Industrial Com- 
mission, 318 Ill. 312, 149 N. E. 278 (1925); Kelly v. Industrial Commission, 
326 Ill. 320, 157 N. E. 209 (1927); Angerstein, The Employer and the 
Workmen’s Compensation Act of Illinois (1923) p. 182. 

That much being settled, the principal question in the instant case, 
leaving aside for the moment the matter whether this pilot was or was not 
an independent contractor, should have been: Was this pilot in the service 
of the defendant under a contract of hire, and engaged in the usual course 
of the trade, business, profession, or occupation of the defendant? On the 
first point, the opinion does not consider apparently to any great extent the 
matter of whether or not there was any contract of hire between the de- 
fendant and the pilot, although one Icoks in vain for any obligation incurred 
by the pilot in the arrangement. But aside from this possible objection to 
recovery, an even greater one can be suggested on the second point—as to 
whether or not the pilot was engaged in the usual course of the trade, busi- 
ness, profession, or occupation of the defendant. 
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As to this the reasoning of the court is rather unsatisfactory. After 
reviewing the definition of “employee”, as given above, and the provisions 
of the act permitting the employer to insure his liability, the opinion states: 
“It is evident that by filing the above mentioned certificate and taking out 
compensation insurance, Louer (the employer) elected to put himself under 
the act and fully complied with all the requirements of the Act to that 
end. * * * Thus Meyer (the pilot), by Louer’s election and his failure 
to renounce under the Act, became an employee and subject to the terms of 
the Act unless he was, as counsel contend, an independent contractor :” 
p. 458, 179 N. E. Nothing at all is said as to the very crux of the case, in 
answer to the argument that a private pilot flying a plane for its owner, 
who is engaged in the merchandise business, partly for business, but largely 
for pleasure trips, is not engaged in the usual course of his employer’s 
business, and hence not within the Ccmpensation Act, and more emphatically 
is this true when at the time the accident occurred the pilot was flying the 
plane not for the owner but for the owner’s brother-in-law on what was 
admitted to have been a pleasure trip. 

Although it is true, as the Court says, that the employer by electing to 
come under the Act and by taking out insurance, thus became bound by 
the Act, he did not, as the Court would seem to indicate, become bound to 
any and all persons who might work for him. He became bound to pay 
compensation only to such persons as came within the definition of “em- 
ployee” as defined by the Act and not to such persons as were not under a 
contract of hire, or were not engaged in the usual course of his trade, 
business, profession, or occupation: Johnson Co. v. Industrial Commission, 
supra; Uphoff v. Industrial Board, supra; H. Roy Berry Co. v. Industrial 
Commission, supra; Kelly v. Industrial Commission, supra. The plain words 
of the Statute admit of no other interpretation. As to the further statement 
in the opinion, that, by the employer’s election to be bound by the Act and 
the pilot’s failure to renounce the Act, thus automatically the pilot became 
an employee, regardless of whether engaged in the usual course of the de- 
fendant’s business or not, it need only be said that such view would seem 
to be clearly contrary to the expressed intention of the Legislature and if 
followed to its logical conclusion amounts to judicial nullification of Section 
5, subsection 2 of the Compensation Act. 

Section 1 of the Act, providing for election by an employer, and Section 
5, defining what an employee is, should be read together. The Compensation 
Act was enacted as a whole and it was never meant that one section should 
be taken as totally disassociated from the other sections: Uphaff v. Industrial 
Board, supra. Does the instant opinion mean that these two sections are 
separable? Does it mean that, by the mere election of an employer to 
come under the Act and the mere failure of his workman to renounce, 
such workman automatically becomes an employee, irrespective of whether 
the workman is engaged in the employer’s regular business? Does the 
Court mean to separate Section 1 and Section 5? If so, the interpretation 
is strained and erroneous and the case was wrongly decided for that reason. 
If not, if these two sections are still to be read together as they should be, 
then the case was still wrongly decided because it cannot be fairly said 
that this pilot, in this particular situation was engaged in the usual course 
of the defendant’s business as Manager for Mandel Brothers. 
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But there is another possible explanation of the principal case. At the 
last regular session of the Legislature (1931), Section 5, Subsection 2, of the 
Workmen’s Compensation Act was amended in a most material aspect. After 
the definition of “employee” as given above, stating that the word does 
not include persons not engaged in the usual course of the employer’s 
trade, business, profession, or occupation, the 1931 Amendment is as follows: 
“Provided, however, that any employer may elect to provide and pay com- 
pensation to any employee other than those engaged in the usual course of 
the trade, business, profession, or occupation of the said employer by 
complying with Section 1 of this Act:”’ Cahill’s Ill. Rev. Stat. (1931), 
Chap. 48, Sec. 205. The mere fact that the Legislature saw fit to enact this 
amendment indicates rather clearly the Legislative intention and construc- 
tion of the law prior to this time, namely, that the Compensation Act 
did not include persons who were not engaged in the usual course of their 
employer’s business. 

The Supreme Court has not yet interpreted this Amendment. As out- 
lined above, according to the law presumably in force in 1929, the time of 
the accident in the instant case, it is at least questionable whether the case 
was rightly decided, because of the fact that a strong argument could be 
made that this pilot was not engaged in the usual course of the defendant’s 
business and was not therefore an employee under the Act. But, according 
to the 1931 Amendment, the employer may, if he chooses, provide com- 
pensation for workmen even though not engaged in the usual course of his 
business. Although the position of the Court is somewhat ambiguous, it is 
possible that it may have been considered that this Amendment had retro- 
active effect, and thus controlled a situation occurring more than two years 
before the Amendment went into effect. If such is the position taken, a 
very serious question might arise as to whether this was not a violation 
of due process: Rankel v. Industrial Commission of Ohio, 109 Ch. St. 152, 
141 N. E. 835 (1923). If, on the other hand, the Court did not mean to 
take this extereme position, then the law should apply as it was in 1929, 
and under that view the position of the Court is unsound for the reasons 
above given. 

Although this was the principal point in the instant case there is another 
matter that should be noticed. The question was raised as to whether or 
not the pilot in this case was at the time of the accident a special employee 
of the defendant’s brother-in-law. In deciding that the pilot was not such 
an employee, the Court disposes of the matter in these words: “As we have 
seen, Bird (the brother-in-law) had no authority to discharge Meyer (the 
pilot). * * * This court has held that an unfailing test in determining 
the relation of master and servant is whether the control of the servant 
includes the power to discharge him, and unless that power exists the 
relation of master and servant does not exist:” P. 458, 179 N. E. 

At common law, prior to the enactment of the Workmen’s Compensa- 
tion legislation, it is true that a general employer might for temporary 
purposes loan his employee to another party and the employee would, during 
the existence of such relation, be regarded as the employee not of the general 
employer but of the special employer to whom he had been lent: Grace 
and Hyde Co. v. Probst, 208 Ill. 147, 70 N. E. 12 (1904); Consolidated 
Fireworks Co. v. Koehl, 190 Ill. 145, 60 N. E. 87 (1901); Scribner's case, 
231 Mass. 132, 120 N. E. 350 (1918); Cayll v. Industrial Commission, 172 
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Wis. 554, 179 N. W. 771 (1920). See also, for the English change in this 
Matter: Stat. 6, Edw. VII, Ch. 58, Sec. 13. 

The question now is whether this distinction between general employers 
and special employers is any longer valid under the Workmen’s Compensa- 
tion Legislation. The authorities it must be admitted are in conflict. The 
difficulty is that, at least in Acts similar to the Illinois Act, the term 
“employee” has been defined as “anyone under any contract of hire, express 
or implied with another:” Cahill’s Ill. Rev. Stat., supra. Authorities taking 
the view that the common law has been changed say that under the clear 
words of the Compensation Acts if there is a contract between a so-called 
employee and his employer it is immaterial that there may also have been 
a second special employer. The general employer is in any event liable 
for compensation because of his contract. The contract is the thing to be 
looked to now. It is not the province of the court to engraft common law 
distinctions upon a word which has been defined once and for all by the 
Legislature. Other authorities have adopted the view that despite what 
the Legislature may have said about an employee, the common law rules are 
still applicable and the general employer is not liable for compensation in 
such cases: Scribner case, supra: Cayll v. Industrial Commission, supra; 
Puhlman v. Excelsior Express and Standard Cab Co., 259 Penn. 393, 103 
Atl. 218 (1918); Knudson v. Jackson, 191 Ta. 947, 183 N. W. 391 (1921); 
Pace v. Appanoose County, 184 Ta. 498, 168 N. W. 916 (1918); Rongo v. 
Waddington and Sons, 87 N. J. L. 395, 94 Atl. 408 (1915) ; Harper, Work- 
men’s Compensation, p. 209; Angerstein, The Employer and the Workmen's 
Compensation Act of Illinois p. 168-195. 

The view that the common law distinction has been abolished, and that 
the primary consideration on this question should now be whether there 
is a contract of hire or not would seem to be more acceptable, in view 
of the fact that the Compensation Act has changed the common law in so 
many respects, and in view of the fact that the Act does specifically define 
an, employee as one under a “contract of hire.” Had this view been taken 
in the instant case the whole question of whether or not the pilot was a 
special employee of the owner’s brother-in-law could very easily have been 
dismissed by merely saying one of two things: (1) that there was no 
evidence of any contract between the brother-in-law and the pilot; or (2) 
that it is immaterial whether there was or was not a contract of that 
character, because, in any event, if there was a contract between the pilot 
and the defendant in this case and if the pilot had been engaged in the 
usual course of the defendant’s business, the defendant would have been 
liable under the Act. 

Cuas. G. BriccLe, Jr. 


DIGESTS 


CrrminAL Law—Conspiracy To VIOLATE AIR TRAFFIC Rutes.—[ Federal] 
The defendants were indicted for conspiracy to do an act in violation of 
“the Air Traffic Law and Rules of the United States,” to-wit, the Air 
Commerce Act—authorizing the Secretary of Commerce to establish air 
traffic rules and making unlawful the violation of such rules—and the rules 
and regulations established in conformity thereto. The rules that the de- 
fendants were charged with conspiracy to violate were Sec. 1, Sub-Sec. F, 
providing, “When an aircraft is in flight the pilot shall not drop or release 
* * * any object or thing which may endanger life or injure property, 
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except when necessary to the personal safety of the pilot, passengers, or 
crew * * *,” and Sub-Sec. K, prohibiting the transportation of ex- 
plosives. The indictment charged the defendants with transporting by 
airplane bombs and explosives from Illinois to Kentucky, and with dropping 
them “in Webster County, Kentucky, to the great danger of life and injury 
of property.” Five of the defendants pleaded guilty and were sentenced 
to imprisonment in the Atlanta penitentiary, two for a year and a day, and 
three for eighteen months. United States v. Montgomery, et al., 1931 U. S. 
Av. R. 29 (D. C.,, W. D. Ky., 1930 

This seems to be the first reported prosecution for violation of the 
federal air traffic rules. 

ABRAHAM FISHMAN 


INSURANCE—ACCIDENT WHILE ALIGHTING FROM AN AIRPLANE AS WITHIN 
EXCEPTION FOR ACCIDENTS “WHILE IN OR ON AN AIRPLANE”.—[Louisiana] 
The plaintiff's husband held an accident policy in the defendant company 
for the benefit of the plaintiff. A clause in the policy provided that the 
insurance did not cover injuries to the insured sustained “while in or on 
any vehicle or mechanical device for aerial navigation, or in falling there- 
from or therewith.” The insured and some friends chartered a sea-plane 
for a pleasure flight across Lake Pontchartrain. In getting aboard the 
plane for the return trip the insured stepped upon the wing, was struck 
by the propellor and killed. The lower court sustained an “exception 
of no cause of action” to the plaintiff’s petition, and the plaintiff appealed. 
Held, the insured did meet his death “while in or on” a “vehicle or 
mechanical device for aerial navigation.” Judgment affirmed. Murphy v. 
Union Indemnity Co. 172 La. 383, 134 So. 256 (1931). 

Apparently only two other courts have considered questions arising from 
fact situations similar to this. In the case of Pittman v. Lamar Life Insur- 
ance Co., 17 F. (2d) 370 (C. C. A., 5th, 1927) the significant language of 
the exclusion clause was “while participating or as a result of participation 
in any submarine or aeronautic expedition or activity, either as passenger 
or otherwise.” In that case the insured had disembarked and walked to 
the front of the plane when he stepped too close to the propeller. It was 
decided that the term “aeronautic activity” was broad enough to cover 
getting out of an airplane. A year later the phrase for the interpretation 
of a California court was “while participating or in consequence of having 
participated in aeronautics”. In this case the insured was killed by the 
propellor of a plane in which he had just been riding. The court, failing 
to find a causal relation between the airplane rule and the accident to the 
deceased, held against the insurance company: Tierney v. Occidental Life 
Ins. Co. 89 Cal. App. 779, 265 Pac. 400 (1928). 

It is not possible to draw a valid generalization from these cases since 
the language of the policies in question differs in each case. 

GeorGE BALL 


INSURANCE—INCONTESTABLE CLAUSE—DEATH WHILE ENGAGED IN AERIAL 
NavicaTion.—[Louisiana] This was an action on an insurance policy which 
contained a provision that in case of the death of the insured from engaging 
in aerial navigation, “except while riding as a fare-paying passenger in a 
licensed commercial air craft provided by an incorporated common carrier 
for passenger service and while such air craft is operated by a licensed 
transport pilot and is flying in a regular civil airway between definitely 
established airports, the only liability under this policy shall be for a sum 
equal to the premiums paid thereon, and the policy shall thereupon be 
terminated.” The insured was killed while a passenger in an airplane 
which met none of these requirements. However, the beneficiary sued for 
the full face value of the policy contending that a clause which stipulated 
that the policy should “be incontestable after it shall have been in force, 
during the lifetime of the insured, for one year from the date of the 
Policy, except for non-payment of premium or for violation of the conditions 
of the Policy relating to military or naval service in time of war,” was 
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determinative of this case. The Court of Appeals decided this action for 
the plaintiff beneficiary. Held, on appeal, that the incontestable clause 
negatived the effect of the exception for airplane travel. Judgment affirmed. 
Bernier v. Pacific Mutual Life Ins. Co. of Cal., 232 C. C. H. 2015 (Louisiana 
Sup. Ct. Decided January 4, 1932). 

The decision of this case by the Court of Appeals is reported under 
the title of Leidenger v. Pacific Mutual Life Ins. Co. of Cal., 135 So. 85 
(1931). Essentially the same questions were raised by the arguments before 
the Court of Appeals and the Supreme Court and they are adequately dis- 
cussed in a comment on Leidenger v. Pacific Mutual Life Ins. Co. in 2 
JourNAL oF Arr Law 602 (1931). 

GeEorGE BALL 


NEGLIGENCE — CONTRIBUTORY NEGLIGENCE — QUALIFICATIONS OF Piotr. — 
[California] Plaintiff was receiving instruction in flying under a contract 
with defendant company by which the company agreed, for a consideration 
(the amount being dependent on whether the plaintiff's or defendant’s 
plane was used) to provide a “competent instructor” in “practical flying at 
the port or flying field of the company.” On the day of the accident, 
plaintiff’s own craft, which was unlicensed although it had been assigned 
an identification number, was being used, and the defendant had furnished 
as an instructor a pilot who held only a limited commercial license (per- 
mitting flight only within ten miles of the base port). At plaintiff’s request, 
he and the instructor flew to Ponomo, California, over ten miles from de- 
fendant’s base port, plaintiff operating the plane during the greater part 
of the journey, but the instructor operating it at the time of the accident. 
While flying at an altitude of about 300 feet, the plane crashed and plaintiff 
and his plane were injured. There was conflicting evidence as to whether 
the instructor’s operation (apart from low altitude) was negligent. The 
trial_court found (in addition to findings not complained of): (1) “That it 
is untrue that . . . defendants appointed . . . an unlicensed pilot as 
defendant’s servant and employee to act as instructor to said plaintiff 

. . .’; (2) That the instructor was not negligent; and (3) That the 
plaintiff was contributorily negligent, in that, being unlicensed, he had 
flown the plane to Ponoma. Held, on appeal, that the judgment should be 
affirmed since: (1) there was some evidence to support each finding (and 
in particular to support the finding that the instructor was not negligent) ; 
and (2) plaintiff could not complain of the use of his own unlicensed craft 
nor of the violation of the instructor’s license limitations, since both were 
at his express request. Pickering v. California Airways, 67 Cal. App. Dec. 
442, 4 P. (2d) 271 (1931). 

The decision herein can not be questioned, since it is well settled that 
a finding of fact by a trial court, based on conflicting testimony will not be 
disturbed ‘on appeal. The only finding which could have been questioned 
under this doctrine was that relating to the pilot’s license. In making such a 
finding the trial court undoubtedly fell into error, as the question was not 
whether the pilot held some license, but whether he held a license covering 
the flying operation in which he was engaged. It is submitted that, as to 
this fight, the pilot was “unlicensed.” However, this finding is not necessary 
to the judgment, both because of the finding of lack of negligence and 
because the lack of license was waived by plaintiff in proposing the flight 
with knowledge of the pilot’s actual license. 

Ropert KINGSLEY. 


WorkKMEN’s COMPENSATION—ScCOPE OF EMPLOYMENT—INJURY RESULT- 
ING FROM PROHIBITED ACROBATIC FLyinc.—[Wisconsin] The deceased was 
employed by the plaintiff air transport company as a pilot and general 
manager of its flying field. One of his duties was to take passengers for 
rides. In the course of such a flight he made a sharp power dive and was 
killed. On an appeal from an award the plaintiff contended that the death 
did not occur in the course of the employment for three reasons: (1) 
That no tickets were sold or money paid for the ride; (2) That the deceased 
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had been drinking intoxicating liquor just prior to the flight; and (3) 
That by taking the power dive he stepped out of the course of his employ- 
ment. The Wisconsin statute required that aircraft operations comply with 
the federal air traffic rules, one of which prohibited pilots carrying passengers 
for hire from engaging in acrobatic flying, defined to mean “intentional 
maneuvers not necessary to air traffic.” Held, (1) The failure to require 
tickets was only a minor infraction of the prescribed routine, which, in 
the case of a general manager, necessarily empowered with a wide discretion, 
could not have the effect of taking him out of the course of employment; 
(2) Nor was the drinking of the intoxicating liquor sufficient to remove 
the deceased from the course of his employment, there being no evidence 
as to how much he drank nor that he was intoxicated or affected by it; (3) 
But by taking the dive, which may reasonably be assumed to be in violation 
of his orders, the deceased left the course of his employment, for, in the 
first place, the act, besides being unlawful, was an act “unnecessary in 
the performance of his duty” and was one which in no “manner did or 
could possibly have furthered the interests of his employer,” and secondly, 
the act was done deliberately “for the sole and only purpose of gratifying 
his own pleasure of having a thrill.” Award set aside. Sheboygan Airways, 
Inc., et al. v. Field & ano., 232 C. C. H. 2027, March 3, 1932 (Circ. Ct. 
Dane County, Wisc., Feb. 15, 1932). 

The air traffic rule referred to applies only to carriage for hire. The 
plaintiff apparently contended that this was not a flight for hire, but the 
opinion does not consider whether this was such a flight so as to be 
within the regulation. For analagous cases see Datin v. Vale, 1931 U. S. 
Av. R. 175 (Pa. Dept. of Labor and Industry, Jan. 19, 1931), 3 JourNAL 
oF Air Law 143, and Constitution Indemnity Co. v. Shytles et al., 47 F. (2d) 
441 (C. C. A, 5th, 1931), 3 JourNat or Arr Law 137. 

ABRAHAM FISHMAN 




















BOOK REVIEWS 


NN II ok iis swoeiiuntassceie Kurt J. KreM.ick 


Our NaTIONAL AVIATION ProcraM. By Charles L. Lawrance. 
New York: Aeronautical Chamber of Commerce of Amer- 
ica, Inc., 1932. Pp. xii, 208. 


Twelve essays which were published in six aviation magazines 
from July to December, 1931, have been brought together in book 
form and offer a clear and accurate picture of the national aero- 
nautical problem and program. The author, as president of the 
Aeronautical Chamber of Commerce of America, Inc., of course 
has a mass of statistical information available, but, in addition, 
possesses a distinct ability to give the reader a comprehensive grasp 
of the whole aviation picture—its progress and its needs, 

The interest of the writer is in aviation as a business, The first 
chapter is devoted to the present status of the industry, and the 
author wastes no words on the romance of flying. Instead, he 
states, in his opening sentence, “The condition of an industry may 
be gauged by what it produces—and sells.” The figures that follow 
show an estimated 70% sale for military purposes and 30% for 
private and commercial uses. The purpose of the chapter is to 
sketch, in broad lines, the present situation relative to all aviation 
activities and almost every assertion is supported with statistical 
information. 

Four chapters are devoted to military considerations, and it is 
pointed out that the aircraft industry is a vital factor in any scheme 
of national defense, that the Air Corps as at present constituted 
is inadequate to the needs of the country in time of war, and that 
the naval air service is not over-supplied with adequate equipment. 
Urging government support of aviation, the author is not to be satis- 
fied with any temporary aid. He says: “The aircraft industry 
needs definite assurance of continued government support not for 
a period of one or two years but for at least five.” There are many 
readers, no doubt, who will consider this set of chapters as being 
purely propaganda for the aviation business by establishing the 
usual war scare. To the reviewer, they seem eminently sound— 
particularly so the statement that, “Those opposed to the construc- 
tion program should remember that we cannot create an aircraft 
industry capable of meeting the nation’s war-time needs on a mo- 
ment’s notice any more than we can build ships over night.” Hav- 
ing flown condemned British aircraft on many night patrols during 
winter weather with no equipment save his own helmet and goggles, 
the reviewer finds it difficult to consider any of this language as 
undue propaganda. 

Chapter six deals with air transport as a market for aircraft 
and the author states that the manufacturers of aircraft will be 
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forced to curtail their research and engineering programs unless 
the regular air carriers can absorb a greater number of planes 
annually, The ability of the transport lines to utilize new equip- 
ment (estimated for 1931 as 247 planes) will depend very largely 
on the maintenance of the air mail system. The position of the 
author is summed up in the following paragraph: “The aircraft 
manufacturing interests and the air transport system have tremen- 
dous commercial and military potentialities, They should not be 
allowed to disintegrate simply because the air mail is not yet a pay- 
ing proposition. The Postmaster General not only should be al- 
lowed to continue but should be aided in every conceivable way 
in his efforts to develop a comprehensive scheme of air mail and 
passenger transportation.” 

The following three chapters (VII-IX) discuss the develop- 
ment of the air mail service, its cost and economic values, together 
with the international aspects of linking the Americas, In present- 
ing data as to federal aid to railroads, waterways, and good roads, 
the author is arguing the cause of aviation. The value of com- 
mercial aviation, from its many angles, certainly justifies any such 
argument. 

The author clearly sees the proper service of federal and state 
control as concerned with the encouragement of aviation and the 
establishment of a minimum of regulation. State regulation is 
visualized as necessary—the main need being for uniformity so far 
as possible. This need for state control is based in part upon a 
prophecy as to the growth of intrastate flying. The author sug- 
gests: “The air mail and transport system, which today forms 
the backbone of commercial aviation, while of course performing 
a valued service between cities within the same state that are a con- 
siderable distance apart is essentially an interstate operation. The 
quantity aircraft production of the future will come as a result of 
the development of flying primarily local or intrastate in character.” 

In Chapter eleven—devoted to engineering problems—the thesis 
of the author is to the effect that both commercial and military 
needs are for engineering progress—which can be expected only 
if there be definite assurance of governmental support. 

The final chapter urges government aid to the lighter-than-air 
activities—particularly those connected with transoceanic air serv- 
ices. To obtain this governmental assistance, the author favors the 
passage of the McNary-Parker bill. 

No one will deny the propaganda features in this book, yet no 
one who is familiar with aeronautical problems will fail to appre- 
ciate the clean-cut approach to the question and the broad general 
grasp of the situation which the author has evidenced. There was 
need for dealing with these problems in a candid manner and in 
doing that this series of essays is most timely and valuable. 
Fy, & &. 
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A History oF Arrcrart. By F. Alexander Magoun and Eric 
Hodgins. New York: McGraw-Hill Book Co., Inc., 1931. 
Pp. xx, 495. 


“In all this profusion of works (14,000 books and pamphlets 
listed by the Smithsonian Institution) ranging from recondite aero- 
nautical mathematics to catch-penny thrillers based upon the sudden 
emergence of some new ‘hero’, there is still no inclusive work of 
prose which considers all types of aircraft from the beginning of 
record down to contemporary times. This, then, is the lack which 
this present volume modestly aims to fill.” No better need for, or 
purpose of, the book can be shown than by this excerpt from the 
preface. 

As also stated, “This book is essentially a record of failures. 
More than half of its pages are concerned with attempts at flight 
which ended in every possible permutation between disappointment 
and disaster.” However, no story of the successes alone would 
have been complete. To understand Stephenson’s “Rocket”, one 
should know something of the work of Trevithick, The same is 
true in any field of endeavor. 

The historical study is grouped around certain theories of 
flight—rather than attempting a purely chronological account. The 
first section is devoted to balloons and parachutes, the second to 
navigable balloons and airships. There follow four sections on 
heavier-than-air craft: ornithopters, helicopters, gliders, and air- 
planes. 

The appendices show: (1) world airplane records, (2) a bib- 
liography, and (3) a chronology of flight from 400 B. C. to July, 
1931. The airplane records, in the first appendix, extend only 
through 1929. The duration record, p. 434, is shown as 65 hours 
in 1929, Page 465 shows a refueling endurance flight of 647 hours 
in 1930. Even if unofficial, the comparison is worth noting. 

While a similar study, made many yeas ago, is available in 
French (La Navigation Aérienne, 1903, by J. Lecornu) the present 
volume is invaluable as a source book. It is well and carefully 
written, fully illustrated, and so cleverly subtitled that one fails 
to find himself bored by a purely historical account of flying. 
r DF. 






















































THE REFERENCE COLUMN 


Department Editors............... eee , Lorraine ARNOLD 
KATHERINE FRITTS 


REVUE AERONAUTIQUE INTERNATIONALE 


The purpose of Revue Aéronautique Internationale* is explained in 
the editor’s preface. MM. Roper states that international aeronautical or- 
ganizations, conferences, congresses, commissions and committees, have be- 
come so numerous and hold so many meetings that it has become difficult, 
even for an official whose work is to follow aeronautical activities, as well 
as for a director of an operating company, a manufacturer, scholar, an 
engineer, a jurist or an aviation enthusiast to learn about the time and 
place of meetings and their respective programs. This is not to be wondered 
at, he continues, because air navigation, which is largely international, must 
have its problems treated internationally. 

There is need for a publication, he believes, to deal with international 
phases of aeronautics to present facts, supplement press announcements, 
print decisions from sources both official and private, and provide against 
repetition of effort in research and reports. It is not contemplated to 
duplicate existing publications on aeronautics, nor to trespass upon na- 
tional aeronautical territory, but rather to set forth impartially the activities 
of the various international aeronautical organizations and the international 
questions with which they are confronted. 

The history of international discussions on aeronautics would be inter- 
esting to trace from the early international congresses beginning at Paris 
in 1889 at the time of balloon flights, but the editor of Revue Aéronautique 
Internationale found it necessary to leave the subject previous to the world 
war to works published in a number of countries, and he takes up the 
development of air traffic since 1914. 

International aeronautical organizations are classified by M. Roper as 
follows: 


I. Organizations solely for aeronautics: 


Governmental 
International Commission for Air Navigation 
International Conferences of Private Air Law 
Spanish-American Conference of 1926 


Official 
International Aeronautical Conferences 
Aeronautical Conference of the Mediterranean 
International Congresses 





* Revue ftgnenttons Internationale, a quarterly publication, made its first 
appearance in September, 1931. It is published at 4, rue Beethoven, Paris 
(16e), and edited by Albert Roper, Secretary-General of the International 
Commission for Air Navigation. 


[327] 





THE JOURNAL OF AIR LAW 


Private 
International Aeronautical Federation 
International Association of Air Traffic 
International Juridical Committee for Aviation 


II. Organizations partially for aeronautics: 


Governmental 
League of Nations 
Pan American Union 


Official 
International Office of Public Hygiene 
International Radiotelegraphic Conferences 
International Meteorological Organization 
Air Postal Conferences 
International Hydrographic Bureau (Monaco) 


Private 
International Chamber of Commerce 
International Law Association 
International Standard Association 
International Commission on Illumination 


The Revue for September, 1931, presents brief accounts of the first 
twelve of these international organizations and a calendar of international 
meetings. Problems of international statistics of air traffic are discussed 
in considerable detail, and tables are printed giving statistics of air traffic 


for the year 1926 for Belgium, France, Great Britain, Netherlands and 
Switzerland, and for the year 1927 for the same countries with the addition 


of Sweden. 
The following Conventions are printed in full text (in French only) : 


International Air Convention of Paris of October 13, 1919. 

Conventions concerning Air Navigation concluded between States 
parties to the Convention of October 13, 1919, and non-contract- 
ing States. 

Pan American Convention on Commercial Aviation 

Convention for the Unification of certain Rules relative to Inter- 
national Air Transport (Warsaw, October 12, 1929). 


In future issues of Revue Aéronautique Internationale M. Roper plans 
to describe the character and activities of other organizations and to give 
as complete a report as possible of international meetings and programs, as 
well as discussions of important questions in the field of international 


aeronautics. 
MARGARET LAMBIE. 





